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CURRENT TOPICS 


Viscount Maugham 


WE were delighted to welcome ViscounT MAUGHAM to 
our centenary party just over a year ago and now regretfully 
must record his death. His life spanned countless changes 
in the law and legal procedure. It is difficult to grasp that 
he was born before the Judicature Act, 1875, before the 
Royal Courts of Justice were built in the Strand, was 
forty-two years of age when Mr. Asquith became Prime 
Minister, and took silk forty-five years ago. His career 
at the Bar and on the Bench was one of almost continuous 
success, but it came as a surprise when in 1938 Mr. Neville 
Chamberlain invited him to join his Government as Lord 
Chancellor. His tenure of that office was very brief, and it 
is impossible to say what mark he would have made if he 
had continued. His grandfather, Robert Maugham, was 
the first Secretary of The Law Society and his father and one 
of his brothers were also solicitors. He did not hesitate, 
when he thought the occasion demanded, to take an unpopular 
line: for example, he strongly criticised the Nuremberg 
trials, and, when public opinion had swept violently against 
the Munich Agreement, he published a book in its defence. 
He will be remembered with respect and affection. 


Change without Decay ? 


IF he had not on his own confession said it before, we would 
have regarded as incautiously expressed ViscouNT HAILSHAM’S 
remark during the debate on the Cheques Act (to which we 
refer more fully in a later paragraph) that all law reform 
has in practice effected more harm than good. As it is, we 
can only disagree. It is true that in solving old problems 
new ones are born and that occasionally the remedy is worse 
than the disease, but this is far from establishing that no law 
reform is worth while. We assume that Viscount Hailsham 
was referring to “ lawyers’ law’’ only and not to the social 
and economic changes effected by law, in which he himself 
has frequently played a constructive and prominent part. We 
cannot agree, for example, that the Crown Proceedings Act, 
1947, the abolition of the rule of common employment, the 
alteration of the law relating to contributory negligence, the 
Law Reform (Frustrated Contracts) Act, 1943, the abolition 
of the rule in Russell v. Russell about evidence of non-access, 
the Defamation Act, 1952, or the Law Reform (Enforcement 
of Contracts) Act, 1954, to take a few legislative reforms made 
over the past fifteen years, have done more practical harm than 
good. What is essential is that all measures of law reform 
Should be carefully considered, and we have the necessary 
machinery for the purpose. We hope that the Government 
will not be discouraged by the unforeseen and unintended 
repercussions of the Cheques Act from instituting other 
measures of reform when the occasion demands. 
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“ Actual Military Service ” 


THE combined effect of s. 11 of the Wills Act, 1837, and the 
Wills (Soldiers and Sailors) Act, 1918, is to create an exception 
to the general rule that no will made by an infant shall be 
valid, in so far as any soldier on “actual military service” 
may dispose of his real and personal estate by means of a 
formal or informal will. In Re Colman (1958), The Times, 
18th March, KARMINSKI, J., was asked to decide whether a 
will, which was executed while the deceased, who was an 
infant, was enjoying a fortnight in England on leave from the 
British Army of the Rhine, was valid on the ground that at 
the time of the execution of the will the deceased was on 
“actual military service.” The War Office informed the 
court that at the material date Her Majesty’s forces were in 
military occupation of Germany by virtue of the unconditional 
surrender in 1945 and had the status of an army of occupation 
of a foreign country by force of arms. In view of these facts 
his lordship felt bound to hold that, at the time of the execution 
of the will, the deceased was ‘on active service”’ within 
the meaning of s. 189 (1) of the Army Act, 1881. In 
Re Wingham [1949] P. 187 the Court of Appeal had decided 
that the statutory expression ‘actual military service” 
meant “active military service.” Having found that the 
young officer was “on active service”’ and applying the 
decision in Re Wingham, Karminski, J., held that the document 
before him should be admitted to probate as a valid will. 


“ 


‘ 


Legal Aid and Fraudulent Claims 


A civiLty aided plaintiff failed on 20th March in his action 
in the Chancery Division, on the ground that his evidence 
was systematically fabricated and his exhibits faked. 
RoxBurGH, J., said that what was wanted was some means of 
stopping a legally aided case which was being boosted up 
by false evidence. The plaintiff's contribution had been 
assessed at nil, and Roxburgh, J., ordered him to pay the 
costs of the action and suspended payment until further 
order. It is not correct that there is no way at all of stopping 
a fraudulent claim by an assisted person where the fraud 
is discovered in the course of the proceedings. A solicitor’s 
best course if satisfied that the claim is fraudulent is to retire 
from the case and report the matter to the Area Committee 
with a view to the legal aid certificate being discharged 
under reg. 11 (2) (d) of the Legal Aid (General) Regulations, 
1950. If at any stage of the hearing the court finds itself 
compelled to conclude that the claim is fraudulent it should 
adjourn the hearing so as to give the plaintiff's solicitors 
an opportunity to use this procedure. It is a fair procedure 
because the committee cannot discharge the certificate until 
the assisted person has been given an opportunity to show 
cause why the certificate cannot be discharged. 


Cheques and Receipts Again 


THERE has rarely been more abundant proof of the business 
community’s great need of the advice that skilled lawyers 
can give than the confusion that appears still to be prevalent 
about the necessity of giving receipts, and the effect of the 
Cheques Act on that necessity. Those who were well advised 
did not change their practice because of the Act. An endorsed 
cheque was already prima facie evidence of the payment of 
money, and the Act merely extended this rule to unendorsed 
cheques. The proper requirements of bookkeeping and auditing 
remained the same, and the revenue requirements of the law 
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were also unchanged. Yet many retail firms, as LORD SALTOUN 
pointed out in the Lords on 18th March, now refuse to give 
receipts on the ground that the law has changed. Traders 
should realise, as Lorp HAILSHAM said in the debate, that the 
Act was intended to save them the bother of having to endorse 
cheques, and not to save them from giving receipts. 
Lord Saltoun suggested that in order to encourage the return 
of normal trading practice the Government should abolish the 
twopenny stamp on receipts, but Lord Hailsham argued that 
the only effect of doing this would be to abolish the only 
obligation on a creditor who has been paid to give any kind of a 
receipt. There is no doubt that the Cheques Act has started 
something which it was not intended to start. There are 
apparently those who think that the clerical cost of receipting 
payments made by cheque, estimated by Mr. BERNAKD 
DoLtMAN (The Times, 21st March) at £12,500,000 excluding 
stamp duty, is not justified in times when increased production 
is important. The correct line of approach, we suggest, is to 
consider what the cost of not giving receipts might be. 


The Restrictive Practices Court 


No date has yet been fixed for the hearing of any of the 
cases referred to the Restrictive Practices Court in the two 
lists in respect of which the registrar was recently directed to 
give priority. A third list, containing some 250 agreements, 
was issued on 20th March (post, p. 235). Most of these agree- 
ments relate to minimum prices, but others provide for 
standard conditions of sale, exclusive dealing, and restriction 
of the number of distributors. Nineteen of the agreements 
covered by the two previous lists have been abandoned. 
Notices have been issued in respect of forty-six agreements, of 
which three have since been abandoned. In twenty-eight cases 
the respondents have needed an extension of time for stating 
their case. Statements have been filed in fourteen cases and 
are expected shortly in seventeen more. The registrar’s answer 
has so far been given in three cases. Here too an extension 
beyond the six weeks provided in the rules has generally been 
required. This is explained by the registrar’s office on the 
ground that most of the cases are long and complex, the 
procedure is novel, and if the parties are numerous there must 
be a representation order specifying by whom they are to be 
represented in the proceedings, generally a trade association. 


Down to Six Per Cent. 


SINCE the repercussions on the volume of work in solicitors’ 
offices caused by the raising of the Bank Rate to 7 per cent. 
last September have been far less serious than many people 
(including ourselves) then feared, presumably it follows that 
its lowering by 1 per cent. will have little or no effect. The 
building societies by and large have been able to hold their 
line steady without imposing serious hardship, except to 
the building industry, which is suffering from widespread 
unemployment. It is encouraging, however, to see that 
Mr. G. H. A. HuGuHEs, director of the London Master 
Builders’ Association, has made a virtue of necessity and 
has admitted that the credit squeeze brought home to 
builders the need to overhaul their organisations and improve 
management techniques. This kind of approach is much 
more cheerful than the querulous self-pity in which some are 
apt to indulge in times of adversity. Even so, the 
Government have stressed that our troubles are not over. 
One per cent., though a bigger reduction than many people 
expected, is still very small. 
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MULTIPLE AND 


THE recent case of Re Beare ; Barclays Bank v. Beare (1957), 
The Times, 4th October, has brought to general notice the 
revenue dangers of double deaths arising out of the same 
accident. This article deals with the legal presumptions 
concerning practically simultaneous deaths in the same 
accident, the revenue position in such and similar circum- 
stances and the possibilities of relief envisaged in the Double 
Death Duties Bill, 1957, and promised for inclusion in the 
Finance Bill, 1958. The original difficulty where persons 
were killed in the same accident was to prove who survived 
whom, in order to trace the ultimate devolution of property ; 
the present difficulty is that the property passing is 
diminished on each such devolution by estate duty. 


The presumption 


The old rule enunciated in Wing v. Angrave (1860), 8 
H.L. Cas. 183, was that there was no presumption of law 
arising from age or sex as to survivorship among persons 
killed practically simultaneously in the same _ accident. 
Lord Cranworth in Underwood v. Wing (1855), 4 De G.M. 
& G. 633, pointed out that the main difficulty was that it is 
unlikely that two human beings should cease to breathe at 
the same moment of time. The old rule was replaced for all 
deaths occurring after 31st December, 1925, by the statutory 
presumption of the Law of Property Act, 1925, s. 184, to the 
effect that, once it has been proved that two or more persons 
have died in circumstances rendering it uncertain which of 
them survived the other or others, a presumption of fact 
arises, the presumption being that the deaths occurred in 
the order of seniority. The statutory presumption may be 
rebutted by evidence of a conclusive character, but the court 
has no discretion to disregard the statutory presumption 
even if the court were to come to the conclusion that it would 
be unfair to act upon it (see Bennett, J., in Re Lindop ; 
Lee-Barber v. Reynolds [1942] 1 Ch. 377, at p. 382). 


Application 
By the Intestates’ Estates Act, 1952, s. 1 (4), the presump- 
tion does not apply to spouses dying together on or after 
10th January, 1953, where the elder spouse dies intestate. 
This change was made necessary when the statutory legacy 
which a surviving spouse receives on intestacy when there is 
no issue of the marriage was increased to £20,000. The 
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relief granted by the Finance Act, 1914, s. 15, from estate 
duty where the statutory presumption applies and property 
passes more than once by reason of deaths occurring in the 
same accident is a very limited one, and applies only where 
property consisting of land or business is liable to bear duty 
more than once within five years. A will may, however, be 
drafted with a view to avoiding additional duty through a 
beneficiary dying shortly after the testator by giving the 
beneficiary an interest contingent on surviving the testator by, 
say, one month. Where the gift will carry the intermediate 
income the possibility of a claim to estate duty on that account 
should be obviated by directing an accumulation of the 
intermediate income pending the contingency for someone 
other than the beneficiary. The provisions of the Wills Act, 
1837, s. 33, may also result in the payment of double duty 
where a gift by the testator to his child or other issue is 
saved from lapse by the statutory fiction of s. 33. The gift 
takes effect as if the donee had died immediately after the 
testator and in consequence the property given will pass 
twice for estate duty purposes, once on a notional death 
(see Re Scott [1901] 1 K.B. 228). The dangers of s. 33 can, 
of course, be obviated when drafting the will. 


The future 

In general, the statutory presumption of the Law of Property 
Act, 1925, s. 184, and the prevention of lapse under the Wills 
Act, 1837, s. 33, work very satisfactorily and, it is thought, 
are in no need of statutory amendment, except in so far 
as they effect a cruel kindness by their operation for estate 
duty purposes. The Double Death Duties Bill, 1957, is 
a private member’s Bill intended to alleviate the estate duty 
position arising by double deaths. During its second reading 
in the House of Commons on 24th January last, the Govern- 
ment announced its intention tu deal with the problem in 
the Finance Bill, 1958. The measure could, with advantage, 
be made wide enough to deal with multiple deaths in the same 
accident, deaths after short intervals, and notional deaths 
under s. 33. Substantial relief from double estate duty in 
the case of deaths where husband and wife are killed together 
is fully merited, particularly as during their lives they are 
treated by the Revenue as one for income tax and sur-tax 
purposes, yet at their deaths they are treated as two for estate 
duty purposes. J. B.M. 





CHANGES IN NATIONAL INSURANCE APPEALS 
PROCEDURE: DRAFT REGULATIONS 

The following notice was issued by the National Insurance 
Advisory Committee on 18th March : 

Mr. John Boyd-Carpenter, Minister of Pensions and National 
Insurance, has asked the National Insurance Advisory Committee 
to consider and report on draft regulations* implementing certain 
of the recommendations of the Committee on Administrative 
Tribunals and Enquiries (the Franks Committee). These draft 
regulations remove existing restrictions on rights of appeal to 
the National Insurance Commissioner from decisions of local 
tribunals, and on legal representation before local tribunals, 
provide for hearings before local tribunals and the National 
Insurance Commissioner to be held in public except where the 
Case involves disclosure of intimate personal or financial circum- 
Stances, and confirm the right of the parties to question witnesses 
at hearings by local tribunals and the National Insurance 
Commissioner. 


* Draft National Insurance (Determination of Claims and 
Questions) Amendment Regulations, 1958. 


2 


COMMITTEE TO CONSIDER REPRESENTATIONS 


The Minister is required by s. 77 of the National Insurance 
Act, 1946, to submit a preliminary draft of regulations he proposes 
to make to the National Insurance Advisory Committee for 
consideration and report. 

The Committee will consider representations on these draft 
regulations sent before 15th April, 1958, to the Secretary, 
National Insurance Advisory Committee, 10 John Adam Street, 
London, W.C.2. 





OVERSEAS TRADE CORPORATIONS 

The Income Tax and Profits Tax (Overseas Trade Corporations) 
Regulations, 1958 (S.I. 1958 No. 392), have now been published. 
These regulations give effect, mainly on procedural points, to the 
provisions of Pt. IV of the Finance Act, 1957, whereby certain 
relief from income tax and profits tax may be given to Overseas 
Trade Corporations, that is, broadly, companies which, though 
managed and controlled in the United Kingdom, carry on all their 
trading activities overseas. 
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NOTES 


The memorandum—continued 
SECTION 2 of the Companies Act, 1948, further requires 
that the memorandum of every company having a share 
capital shall state :— 


(d) That the liability of the company’s members 1s limited. 
This clause is always confined to a bare statement of the 
fact. 


(e) The amount of share capital with which the company proposes 
to be registered and the division thereof into shares of a 
fixed amount. 


The two basic classes of capital are ordinary shares and 
preference shares. There are many other designations in use 
but on analysis they are, to a large extent, variations of these 
two basic classes. 

Although class rights will be referred to more fully when 
dealing with the articles of association, it may be mentioned 
here that preference shareholders are usually entitled to some 
priority as to dividend and return of capital and have 
restricted voting rights. 

There is one golden rule for deciding on the share capital 
of any company: keep it simple and orthodox. The client 
will be influenced by his own wishes and, possibly, by his 
accountant’s advice on the question of capital structure, but 
the solicitor can perform a useful function by tempering 
enthusiasm for the complex. Participating redeemable 
cumulative preference shares or non-cumulative preferred 
ordinary participating shares (both examples are in fact taken 
from the Stock Exchange list and do exist) are not for the 
average private company. Capital structure can always be 
altered, and in practice it is frequently altered, to suit changing 
circumstances ; and alteration is a much simpler matter if 
the capital is not cluttered up with numerous classes of shares, 
some with exceptional class rights, whose holders will mostly 
have to be bribed in some way or another to consent to any 
alteration. 
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ON FORMING A COMPANY-—III 


The amount of the share capital will depend on the circum- 
stances of each particular case but (apart from questions of 
ad valorem duty) there is no objection, indeed there are certain 
advantages, to a company being formed with a larger nominal 
capital than is immediately required. At present £10,000 is 
the maximum that can be raised in cash in any one year 
without the consent of the Capital Issues Committee. On the 
question of division into shares of a fixed amount any con- 
venient denomination may be selected, but the most usual 
is {1. Although the company must be formed with a share 
capital, if for any reason it is required to convert the paid-up 
capital into stock this can be done quite easily under s. 61. 

Although the rights of various classes of shareholders may 
be stated in the memorandum this is a thoroughly bad 
practice, and one which should be avoided at all costs. The 
proper place for class rights is the articles. 


It should be remembered that debentures are not part of 
the share capital of a company. Thus, if a vendor proposes 
to sell his business to a company formed for the purpose of 
acquiring it, and to take the whole or part of the consideration 
in the form of a debenture secured on the assets and under- 
taking of the company, no mention of the debenture should 
be made in the capital clause in the memorandum. 


Declaration of association 


The memorandum concludes with a declaration of association 
as in Table B in Sched. I to the Companies Act, 1948. 


The memorandum must bear the same stamp as if it were 
a deed and must be signed by each subscriber in the presence 
of at least one witness who must attest the signature (s. 3). 
One witness is sufficient for all signatories. No subscriber 
may take less than one share and each subscriber must 
write opposite his name the number of shares he takes 
(s. 2 (4) (6), (c)). 

H.N. B. 


INTESTACY AND THE “STATUTORY TRUSTS ”— 


A THIRD 


In Re Lockwood {1957| 3 W.L.R. 837 the next-of-kin of a 
spinster who died intestate were the issue of uncles and aunts! 
of the whole blood. No uncle survived the intestate, and 
there were no uncles of the half blood, who were the next 
class of relatives in order of succession. The Crown claimed 
that the estate had become bona vacantia on the ground 
that the title of the issue was destroyed by s. 47 (5) of the 
Administration of Estates Act, 1925 (added by the Intestates’ 
Estates Act, 1952). The Crown contended that, as no uncle 
survived the intestate, the trusts in favour of a “class of 
relatives ’’ {uncles} failed, the result being that under s. 47 (5) 
the estate devolved “‘as if the intestate had died without 
leaving any member of that class or issue of any member of 
that class living at the death of the intestate.” 


Decision of Harman, J. 


Harman, J., upheld the title of the issue, taking the view 
that a construction which had the effect of preferring the 


1 “ Uncles ’’ includes “‘ aunts ’’ throughout. 











VIEW 


remoter to the nearer in blood could not have been intended 
by the Legislature. The court was, therefore, entitled to 
ignore the italicised words in s. 47 (5), or, rather, to treat 
them as not binding the court to construe “ class of relatives "’ 
as confined to the primary class of uncles. 

The case was considered by ‘“‘A BC” at 101 Sor. J. 893 and 
by J. H. M., ante, p. 44. They both supported the decision ; 
but J. H. M. took the view that, as the trusts in favour of the 
issue had not failed, s. 47 (5) had not become operative. 
He also considered that the words ignored by Harman, J., 
were necessary for the proper working of the subsection, 
and suggested that the words “‘ and no issue of any member 
of that class ’’ must be read into the earlier part of the sub- 
section so as to remove the inconsistency between the two 
references to “‘ member of that class ’’ in the subsection. 


A decision which relies on the omission of words which are 
in the statute or on the addition of words which are not 
in the statute is obviously open to attack, and the question is 
important because, if the decision was wrong, the matter 
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would require the urgent attention of the legislature. How- 
ever, the writer submits that s. 47 (5) can never defeat the 
title of issue and requires no emendation. 


Trusts for relatives of intestate other than issue 


By s. 46 (1) (v), the estate of the intestate was “held 
in trust for the following persons living at the death of the 
intestate and in the following order and manner, namely :— 
... Fourthly, on the statutory trusts for the uncles and aunts 
of the intestate ’’ of the whole blood. Then follow similar 
trusts for uncles and aunts of the half blood, and an ultimate 
trust for the Crown. 

Section 47 (1) declares the statutory trusts for the issue of 
the intestate, and by subs. (3), when the estate “ is directed to 
be held on the statutory trusts for any class of relatives, 
other than issue of the intestate, the same shall be held on 
trusts corresponding to the statutory trusts for the issue of 
the intestate’ with the necessary modification. 

The result was that in Re Lockwood the estate was held in 
trust, in equal shares, if more than one, for a composite class 
comprising uncles and aunts living at the death of the 
intestate and the issue then living of predeceased uncles and 
aunts (the issue taking “‘ the share which their parents would 
have taken if living at the death of the intestate ’’), subject 
to the condition that no person could take an absolutely 
vested interest unless he or she attained the age of twenty-one 
years or married under that age. 


Failure of trusts for relatives 


Then by s. 47 (5), “ Where the trusts in favour of any class 
of relatives, other than issue of the intestate, fail by reason 
of no member of that class? attaining an absolutely vested 
interest,” the estate will devolve “ as if the intestate had died 
without leaving any member of that class, or issue of any 
member of that class, living at the death of the intestate.” 
The controversy in Re Lockwood was as to the meaning and 
effect of the italicised words. 

No member of any class of relatives can attain an absolutely 
vested interest, or indeed any interest, in the estate of an 
intestate except under the statutory trusts. It follows that 
in s. 47 (5), “the trusts in favour of any class of relatives ”’ 
must mean the statutory trusts which give entitlement to 
the issue of predeceased uncles. The result was that in 
Re Lockwood the trusts for the issue of predeceased uncles 
had not failed, and s. 47 (5) never came into operation. 

This was the view taken by J. H. M. and it seems clearly to 
be correct. 


Meaning of “ class of relatives ” 


As in Re Lockwood the statutory trusts had not failed, the 
precise meaning of “‘ any class of relatives’’ and the effect 
of subs. (5) if the statutory trusts failed were irrelevant. 

However, as both questions were considered by the learned 
judge who, indeed, based his decision on the view that, if the 
class was confined to uncles and aunts excluding issue, the 
title of the issue would be defeated, both questions will be 
examined. 

“ Class of relatives ’’ may mean— 

A—all uncles and aunts, including predeceased uncles 
and aunts ; 

B—uncles and aunts living at the death of the intestate, 
excluding predeceased uncles and aunts and their issue ; or 


* It is at this point that J. H. M. suggests the insertion of the words 


“and no issue of any member of that class.” 
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(—the persons capable of taking under the statutory 
trusts, namely, uncles and aunts living at the death of 
the intestate and the issue then living of predeceased 
uncles and aunts. 

As to class A construction.—This construction is probably 
correct and is the only construction which enables s. 47 (5) to 
operate sensibly and without emendation. The words “ any 
class of relatives ’’ occur twice in the Act; first, in s. 47 (3) 
declaring the trusts applicable where the estate “ is directed 
to be held on the statutory trusts for any class of relatives 
of the intestate, other than issue of the intestate,’’ words 
which obviously refer to s. 46 (1) (v); and, secondly, in 
s. 47 (5) declaring the effect of failure of “ the trusts in favour 
of any class of relatives of the intestate, other than issue of the 
intestate.’ Both subsections have similar wording and 
provide for a similar event, namely, the transition from a class 
of relatives which fails to the next class entitled in order of 
succession. It is, therefore, submitted that “ class of relatives ”’ 
in s. 47 (5) must mean the appropriate class specified in 
s. 46 (1) (v) which prescribes the order of succession of the 
various classes of relatives. 

It will be noticed that the words in s. 46 (1) (v) “‘ on the 
statutory trusts for uncles and aunts ’’ give no entitlement. 
Entitlement arises under s. 47 (1) and (3) declaring the 
statutory trusts which extend to issue of predeceased uncles 
and aunts. It follows that the class of “ uncles and aunts ” 
in s. 46 (1) (v) must include predeceased uncles and aunts 
whose issue take under s. 47 (1) and (3) “ the share which 
their parent would have taken if living at the death of the 
intestate.” In other words “ uncles and aunts ”’ in s. 46 (1) (v) 
are a potential class of whom all or some or none, or whose 
issue, may in the event take under the statutory trusts. 

If all the statutory trusts fail, then on class A construction 
the estate will devolve under s. 47 (5) “as if the intestate 
had died without leaving any member of that class [uncles 
and aunts and predeceased uncles and aunts], or issue of 
any member of that class {issue of predeceased uncles and 
aunts] living at the death of the intestate.”” This gives effect 
to the obvious intention of the subsection and accurately 
expresses the result of the failure of the trusts in favour of 
any class of relatives. 

As to class B construction Harman, J., seems to have 
accepted the contention of the Crown that, if the class of 
relatives was confined to uncles and aunts living at the death 
of the intestate, the intestate would have to be treated as 
having died without leaving issue of predeceased uncles or 
aunts; and it was for this reason that he adopted ‘class C 
construction. But with all respect this view seems to be 
erroneous. ‘The issue claiming were not issue of members of 
“that class’’ [uncles and aunts living at the death of the 
intestate] but of predeceased uncles and aunts. It follows 
that on class B construction the title of issue was not affected. 

As to class C construction.—This construction was adopted 
by Harman, J., and, as it comprises all persons taking under 
the statutory trusts, it preserves the title of issue. But it 
leads to this difficulty, that the words “ issue of any member 
of that class ’’ become redundant because issue are themselves 
members of the class. The addition proposed by J. H. M. of 
the words “ and no issue of any member of that class ’’ in the 
sarlier part of s. 47 (5) would produce a similar redundancy 
and would not alter the effect of the subsection in any way. 
If the above reasoning is correct, the precise meaning of 
s. 47 (5) is of academic’interest only, and the subsection can 
never affect the title of the issue unless and until he or she 
dies without having attained an absolutely vested interest. 

L. H. ELPHINSTON! 
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*“ COMMUTED RENT” 


RENT control legislation has produced many strange results. 
Among them is the fact that one sometimes finds a tenant 
urging that a particular payment made by him to his landlord 
was, and other times that -it was not, a “premium.” If 
his claim is a claim for recovery of the sum paid, his case 
will be that it was “a premium ’”’ required “in addition to 
the rent,” the tenancy being “‘ a tenancy to which the principal 
Acts apply’; if his case is that he is a protected tenant 
because the sum was part of the rent, which would otherwise 
be less than two-thirds of the rateable value, his case is that 
he was never asked for a premium “ in addition to the rent.” 
The provision by which tenancies at a rent less than 
two-thirds of the rateable value are excluded from the operation 
of the Rent Acts, the application of which was in issue in 
Samrose Properties, Ltd. v. Gibbard [1958] 1 W.L.R. 235; 
ante, p. 160 (C.A.), does not expressly deal with the possibility 
of a lump sum payment or mention the word “ premium ”’ ; 
but authorities in which it has been interpreted have been 
made use of in decisions interpreting the Landlord and Tenant 
(Rent Control) Act, 1949, s. 2, prohibiting ‘‘ premiums.”’ 


The exclusion 

Presumably the Legislature had long leases at ground rents 
in mind when it first dealt with the matter. Its original effort, 
consisting of s. 2 (6) of the Increase of Rent, etc. (War 
Restrictions) Act, 1915, was not a success: in Mackworth v. 
Hellard {1921} 2 K.B. 755 (C.A.), Scrutton, L.J. (who never 
pulled his punches when criticising the draftsmanship of the 
Acts), said: “‘It took a year and a half to find ont that 
that clause was nonsense.’ The enactment now in force is 
the Increase of Rent, etc., Restrictions Act, 1920, s. 12 (7) : 
‘“Where the rent payable in respect of any tenancy of any 
dwelling-house is less than two-thirds of the rateable value 
thereof, this Act shall not apply to that tenancy. . . .” 

The object may have been not to extend protection to 
lessees of princely residences on ducal estates ; but attempts 
have been made to apply the provision to tenants of more 
humble abodes, and Samrose Properties, Ltd. v. Gibbard 
illustrates what has perhaps been the most elaborate and 
well-thought-out attempt that has yet been made. 


The tenancy 


In 1952, the plaintiffs bought an old block of flats in South 
London, and it was their policy to adopt the method of 
procedure which came under review. In this case, a flat 
consisting of two rooms, the tenant being entitled to share a 
kitchen and lavatory in common with other tenants, had a 
permitted rent of about 6s. 4d. a week; when it became 
vacant, the defendant, a lorry driver, applied for it, and was 
asked to and did fill in a form giving particulars of past 
tenancies, marital status, weekly wages, etc., and also giving 
two references. 

One week later, the parties entered into an agreement which 
recited, inter alia, the unwillingness of the plaintiffs to enter 
into or grant a lease such that the Rent, etc., Acts would 
apply to the premises and then expressed their willingness, 
in consideration of £35 then paid and acknowledged, to grant 
a lease of the flat for a term of one year from 30th August, 1955, 
at the quarterly rent of {1 1s. payable in advance. A draft 
lease was annexed and completion was to take place—subject 


as thereinafter provided—on 30th August, lease and counter- 
part to be prepared by the plaintiffs’ solicitors. Next, the 
agreement was conditional on the plaintiffs being satisfied 
of the defendant’s suitability, references to be furnished forth- 
with ; if they were not satisfied, the £35 would be returned 
and the agreement would be void. Lastly, the defendant 
would pay {£5 5s. costs on completion. Endorsed was a 
certificate by a solicitor stating that he had explained the 
agreement tothe defendant, who had appeared to understand it. 

A lease (presumably under seal ?) was executed demising 
the flat for one year at the quarterly rent of £1. I do not 
know what happened to the odd 1s.; but, at all events, 
the figure was less than two-thirds of the rateable value of 
the flat. 

The proceedings 

When the year was up, the defendant refused to give up 
possession and his defence to the claim alleged that the 
agreement was “a sham and an unlawful attempt to circum- 
vent the provisions of the Rent Act of 1920.”” There was no 
counter-claim. 

The evidence given on behalf of the plaintiffs included a 
statement by their agent, made in cross-examination: “ We 
have made lettings of other flats in block at about 13s. a 
week. On expiration the tenant can apply for a new lease. The 
terms of the new lease might not be the same.”’ 

The county court judge held that the £35 was “ commuted 
rent and not a premium, ”’ and dismissed the claim. 


The substance 


The real substance of the transaction was, according to 
Morris, L.J., that the plaintiffs required £39 rent and the 
tenant was willing to pay that rent and to pay £35 of it in 
advance as commuted rent. 

The nature of the transaction was most thoroughly examined 
by Lord Evershed, M.R., mainly by reference to the three 
documents: application, agreement, and lease. The three 
circumstances which weighed most heavily with the learned 
Master of the Rolls were: (i) the disproportion between 
arrangements and subject-matter: two rooms being let for 
a year—not a house for fourteen years or a long period at a 
ground rent ; (ii) an “‘ important inconsistency in itself” to 
be found in the agreement: the “in consideration of the 
sum of £35 now paid . . . the company agrees to grant . . . 
a lease’’ being irreconcilable with the ‘ conditional in its 
absolute discretion that the applicant will in all respects be 
a suitable tenant”; (iii) the document in question was 
“ largely, if not altogether, unnecessary.” 

Lord Evershed, M.R., was most influenced by the above 
three considerations, which, it might be thought, do not go 
very far to support the view that the “ real substance ’’ was 
as described by Morris, L.J. The third appears to be much 
the same as the first, and, if I may so put it, overdressing is 
not the same thing as wearing the wrong costume. It might 
also be suggested that there is nothing sinister about an 
agreement containing a condition, precedent or subsequent. 

Then there were ‘‘ circumstances” ; apparently the learned 
Master of the Rolls considered the requirement of quite a lot 
of information about the proposed tenant’s status and circum- 
stances of some significance: ‘‘ But, most important of all, 
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the proposed tenant gave the names and addresses of two 
referees." I do not myself profess to appreciate how the 
furnishing of references pointed to the conclusion that the 
tenant was paying £39 by way of rent. 

But the evidence given by the plaintiffs’ agent which I have 
mentioned above, later on referred to by Lord Evershed, M.R., 
as “‘ one other matter,’’ may well have impressed the county 
court judge more than did the documents. The witness was, 
if I may so put it, rather giving the show away : it is possible 
to deduce from his statement that, whatever the form, the 
plaintiffs were thinking of the tenancies as weekly tenancies, 
of the consideration as rent. The learned Master of the Rolls 
expressed the position in these terms: ‘‘ The whole twelve- 
monthly consideration in each succeeding case formed in 
truth the compensation, the money payment, for the use of 
the flat; that is to say, was the rent.”’ It may be doubted 
whether this takes the matter far enough: if a ninety-nine- 
year lease is granted in consideration of a payment of £2,500 
and reserves an annual rent of one peppercorn (if demanded), 
could not the compensation for the use of the premises be 
fairly described as £2,500 and ninety-nine potential peppercorns, 
without making the £2,500 “‘ commuted rent ”’ ? 

The county court judge had expressed his decision slightly 
differently : ‘“‘ The real substance of the transaction is the 
landlords’ demand for £39 for a year’s occupancy, and that 
is simply divided into an immediate payment of £35, and the 
balance by quarterly instalments of {1 each. I regard the 
£35 as commuted rent which, in my view, together with the 
quarterly rent, is the true consideration for the letting. 
If | am right, this tenancy is one protected by the Acts.”’ 


Detection 

The court absolved the landlords of bad faith or attempt 
to deceive: everything was above board; but. it declined 
to consider the case one in which the parties had exercised 
their right so to arrange the matter as not to attract the 
control of the Acts—which was what happened in Maclay v. 
Dixon [1944] 1 All E.R. 22 (C.A.), in which a prospective 
tenant sold his furniture to the landlord who then let him the 
dwelling-house together with the furniture. But the court 
refused to draw an analogy between the two sets of facts, 
and Lord Evershed, M.R., declined an invitation to indicate 
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where, in connection with his disproportion point, the line 
should be drawn. 

Legislation conferring security of tenure im divitum has, 
as one would expect, produced a number of authorities 
illustrating the rule that substance and not form, contents 
and not label, true and not apparent nature, are what matter. 
3ut I do not think that there has been any decision in which 
“seeing through’ has been achieved with so little regard to 
anything but the immediate circumstances. The documents 
were “‘useless,’’ but they did not contain provisions inappro- 
priate to a tenancy, as did the agreement produced in Facchini 
v. Bryson [1952] 1 T.L.R. 1386 (C.A.)—a “‘licence’”’ with 
restrictions on alienation; nor was it obvious that the 
draftsman had taken much trouble to adapt terminology so 
as to achieve consistency with appearances: Addiscombe 
Gardens Estates, Ltd. v. Crabbe {1957| 3 W.L.R. 980 (C.A.), 
in which Jenkins, L.J., subjected the vital document to 
clause-by-clause scrutiny, detecting the true nature of each 
provision through the language in which it was clothed and 
by which it had been hoped that it would be disguised. 


The statutory tenancy 

The immediate result of Samrose Properties, Lid. v. Gibbard 
was that the defendant was entitled to retain possession after 
30th August, 1956. As a matter of interest, one may wonder 
on what terms. For the Increase of Rent, etc., Restrictions 
Act, 1920, s. 15 (1), provides that a statutory tenant shall 
“be entitled to the benefit of all the terms and conditions 
of the original contract of tenancy, so far as the same are 
consistent with the provisions of this Act, and shall be entitled 
to give up possession of the dwelling-house only on giving 
such notice as would have been required under the original 
contract of tenancy, or, if no notice would have been so 
required, on giving not less than three months’ notice.” 

Thus even a statutory tenancy has a reddendum and a 
one-sided habendum ; and it is not easy to deduce from the 
judgments whether the defendant should be paying 6s. 4d. a 
week as a quasi-weekly tenant, or fifty-two times that amount 
for a year’s tenancy ; or whether he should be paying 6s. 4d. a 
week and not entitled to determine the relationship by less 


than three months’ notice. 
. R. B. 


HERE AND THERE 


SOLICITORS’ CEREMONY 
The Times recently printed on its picture page a group of 
lively photographs of the ceremony of admission of new 
solicitors at The Law Society’s Hall, the first ever taken on 
such an occasion. The outsider could see it all. There was 
an attendant laying out the big cardboard cylinders to hold 
the certificates. There was a studious-looking young lady, 
risen from her chair among her fellows, receiving her certificate 
from the President. There, as a postscript, was a happy 
father admiring the certificate of his pretty, blonde daughter, 
now stepping daintily in his foot-prints. Finally, there was 
the big set-piece, the newly admitted ranged on their chairs, 
with the President, flanked by six of his colleagues, looking 
down on them from the dais, and, behind, the background of 
the great armorial windows appropriated by Serjeant Cox from 
Serjeants’ Inn on its dissolution, re-erected at his suburban 
mansion and eventually returned to Chancery Lane almost 
Opposite their former site. It is a very plain, domestic little 


ceremonial function, attendance at which is not even obligatory. 
There are no robes, no ragging, no complex ritual, no bags of 
flour, no immemorial customs to be observed, no outward 
signs of inner radiance. All the same, there is more to it than 
there used to be in the eighteen-eighties, when the solicitor’s 
sole introduction to his new status was an oddly Dickensian 
little piece of pantomime performed as unobtrusively as 
possible in the presence of the Master of the Rolls. After 
passing his final examination, the candidate for admission 
would be summoned to attend at the Law Courts to take the 
appropriate oath and sign the Roll. With two or three others 
he would present himself in the court of the Master of the 
Rolls, all taking their places unobtrusively at the back, since 
a case was being heard. One who went through this perform 
ance recalled how when, the usher approached and bade him 
repeat the oath he spoke out loud and clear, but the official 
threw up his hands in horror, hissing in a tense, low voice : 
“ Hush, hush, his lordship will hear you.” 
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DECISIVE MOMENT 

I supPOSE it is possible for a human being to grow placidly 
and unconsciously like a tree, reaching full stature and 
maturity without any sense of having made any decisive 
choice, exercised the will at any critical moment, deliberately 
crossed any Rubicon when he might have held back, burnt 
any boats in which he might have sailed away to safety, 
taken careful aim at an albatross, or eagerly purchased a white 
elephant. But that has not been the instinct of the human 
race, which has always held certain acts to mark a point of 
decision which conditions all the rest of a man’s life, and 
when these points of decision come it has been the human 
instinct to let the whole of one’s being participate, not simply 
to turn the new page in the secret recesses of one’s own mind, 
but to let the body participate as well, to eat and drink 
and sing and celebrate and hang out the banners on the 
outward wall. And, since two things more than any others 
condition a man’s life, the woman he has married and the 
work that he does, marriage and the embracing of a calling 
have always flowered into ritual and ceremonial. 


CROSSING A LINE 
Ir is a classless instinct and runs right through society. 
There is the boisterous horseplay at the end of an apprentice- 
ship when the young man’s new status is marked by more 
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ritual humiliations at the hands of his fellows than even the 
new Rector of a Scottish University suffers at the hands 
of the undergraduates. So, too, when the young sailor 
crosses the Line for the first time, his fellows feel that he has 
crossed a boundary in his life and see to it that the appropriate 
ceremonial is memorable and unforgettable. Thus it is right 
that the young solicitor, who (if he comes to think of it) 
assumes a most formidable burden of integrity and rectitude 
in the face of quite extraordinary temptations, should mark 
his admission into his profession by a corporate gesture, since 
what he is doing is everybody’s business, not his own private 
affair. In the matter of ceremonial the Universities and the 
Inns of Court have several centuries start over The Law 
Society. The Inns of Court have the immemorial formula of 
call to the Bar, the gowns for solemnity, the venerable (or 
seeming-venerable) Halls, the semi-collegiate dinners and 
toasts, the prescribed speeches, the unwonted graciousness 
of the Benchers. Ritual, it is true, can wither into mere 
formality, but it is, at the worst, the withering of a tree 
that was once alive and put forth leaves and blossoms and 
fruit. A dead post never blossoms at all. And the more fully 
The Law Society enjoys a corporate life and health, the more 
surely, as time goes on, will living human instincts work upon 
it and bind it together by those common outward observances 
without which no living society long endures. 
RICHARD RoE 


“THE SOLICITORS’ JOURNAL,” 27th MARCH, 1858 


On the 27th March, 1858, THE Sovicitors’ JOURNAL, referring 
to proceedings in the House of Lords, said: ‘‘ Lord St. Leonards 
has two Bills before the House —one called the Transfer of Estate 
Simplification Bill and the other the Law of Property Amendment 
Bill—and he explained, or, at least, stated, the provisions of these 
measures on Tuesday week and Monday last; but the reports 
inform us that he ‘ was very indistinctly heard’ ; and we should 
suppose that they might with equal truth have added that he 
was very insufficiently understood. Lord St. Leonards, to do 
him justice, possesses a real desire to inform the world, and he 
has written, as we all know, a ‘Handy Book’ with this very 
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object ; but, then, he labours under a perpetual incapacity to 
make allowance for the utter ignorance of our system of real 
property law which unfortunately pervades society, and for the 
extreme disrelish with which an invitation to its study would 
probably be received. To suppose a layman of ordinary education 
and activity of mind to be likely to read the ‘ Handy Book’ in 
a railway carriage; when he has the alternative of going to sleep, 
appeared to us a singular delusion of the learned author. Nor do 
we think that the House of Lords could have listened with much 
interest or profit to the dry and technical exposition offered of the 
Law of Property Amendment Bill.”’ 
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TALKING 


March, 1958. 
And yet not so—for what can we bequeath, 
Save our deposed bodies to the ground ? 
K. Richard II: III, 2. 


Readers with no taste for the macabre would do well to 
skip these notes and move on to Notes of Cases or Appointments 
Vacant, for my subject, by and large, is dead bodies. 

The subject is suggested by a will reminiscent of some of 
Edgar Allan Poe’s gruesome stories. ‘‘ Being convinced,” 
says the testator, “that many cases occur of premature 
burial, I direct . . .”; and here follow seventeen lines of 
careful instruction to his executors. First of all, and within 
twenty-four hours of death or “‘ supposed death,” they are 
to arrange for his principal veins to be opened by a qualified 
medical practitioner. Secondly, the body is to be kept 
uncoffined and under observation in a surrounding tem- 
perature of not less than 80° Fahrenheit and with a connection 
toan “‘ audible ’’ bell attached to the wrist until decompo- 
sition shall have set in and for not less than seven days 
after the supposed death. (Shades of Rudyard Kipling: 
was the testator ever East of Suez ?). Thirdly, two qualified 
medical practitioners are then to examine the body and 
furnish separate written certificates that these formalities 
have been observed and that decomposition has set in, after 
which— and not until then—the body is to be cremated. 

One still hears the most remarkable stories of catalepsy 
and it would be interesting to know what the medical pro- 
fession think of this type of precautionary direction in the 
present state of medical knowledge. The fear of being buried 
alive was common enough some fifty or a hundred years ago 
and was nox confined to erratic geniuses such as-Edgar Allan 
Poe. If in this present age (in other respects no less neurotic) 
the phobia has become less common, there are several reasons 
at hand to explain the change: increased confidence in the 
medical profession; wider acceptance of the practice of 
cremation (though this does not seem to have weighed much 
with our testator); and—perhaps—familiarity with both 
theory and practice of modern methods of anzsthesia. 

One wonders what percentage of people expressing a wish for 
cremation are consciously or subconsciously influenced by the 
thought that if the worst comes to the worst this process will 
prove a very efficacious substitute for a doctor's certificate ! 
The motives that impel a testator to express such a wish are 
commonly powerful but obscure—even to himself. A logical 
person (but I think he was too logical) once said to me: ‘‘ What 
does it matter? Leave it to the family to decide. It will 
concern them, not me.” Others do not find it so easy to 
adopt this coldly analytical approach: a solicitor friend 
tells me that when funeral directions were mentioned to a 
lady client of his she all but incinerated herself on the spot. 
On the whole I think it is better that some guidance should 
be given, if only to avoid discussion amongst the relatives 
at an anxious time and to relieve them of searching for 
directions that do not exist. 

Then the question arises: what form should these 
directions take? Of course the amount of guidance that 
can be given is restricted by circumstances. I am reminded 
of an elderly testator, or intending testator, to whom I used 
to pay regular visits before the war. We had some round 
dozen of discussions about his will, which ran into about 
half that number of drafts, but we seemed to get no nearer 
to the engrossment stage. In one moment of engaging 
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“ SHOP ” 


frankness he remarked that it would suit him best if he 
could come down and make codicils from heaven. But to 
do that sort of thing you must be domiciled and ordinarily 
resident in Eire. You will remember the Irish lady who at 
her first funeral was jolted out of her coffin at a sharp and 
boulderous bend? But at the second she was ready for it 
and was heard to enjoin all and sundry to “ mind the corner, 


now 

Such extra-territorial admonitions aside, I am_ whole- 
heartedly in accord with the advice given in Williams on 
Wills, vol. 1, at p. 31, in regard to directions for cremation, 
that “although it is a common practice for such directions 
to be included in a Will, it is not the most convenient method 
of giving such directions as the Will may not be found or may 
not be opened before the funeral”. The same observations 
may be applied, with equal reason, to other funeral directions, 
except of course such as require a mandate for expenditure. 
Probably the best plan is to ensure that if funeral directions 
are put in the will, or put with it, a duplicate of the directions 
is left with a near relative or executor. 

As to what may or may not be directed, it is necessary to 
remember that the law does not recognise any property in 
a dead body. Thus directions given by the will as to the 
disposition of the body are invalid except in so far as they 
may be validated by statute (Theobald on Wills, 9th ed., p. 78 
and op. cit., p. 30; Walliams v. Williams (1882), 20 Ch.D. 659). 
And it is as well to bear in mind, now that cremation is so 
familiar and simple to arrange, that it is unlawful to cremate the 
body of a person who has left written directions to the contrary. 
It is otherwise if no written directions have been left. 


If a testator wishes to make—or has left—directions for 
anatomical examination, reference may usefully be made 
to s. 8, Anatomy Act, 1832, which seems to be framed in a 
manner most conveniently suited either to further or to 
frustrate the testator’s wishes as may be more expedient. 
The directions, if not in writing, must be verbally expressed 
“ during the illness whereof he died’ in the presence of two 
or more witnesses; but the section also confers, in effect, 
a power of veto on the nearest known relative. These 
provisions may be invoked by practitioners according to 
circumstances: (a) to encourage a testator in reasonable 
directions ; (/) to discourage him from fanciful directions ; 
or (c) ex post facto to ignore any directions distressfud to the 
family. If the executor or some other person (not an under- 
taker) in possession of the body desires to arrange for 
anatomical examination, reference should be made to the 
powers conferred by s. 7 of the same Act. 

It is stated in Williams (op.cit.) that “the testator may 
direct such examination of his body by skilled persons that 
he will not be buried alive.” This I take to be a common- 
law right, independent of s. 8 of the 1832 Act, but no authority 
is cited and one naturally asks who can enforce it. Williams 
on Executors says something to the effect that a testator’s 
wishes, though not legally binding, should be respected ; 
Jarman unexpectedly dismisses the whole topic in a few 
lines and contains nothing to the purpose. 

Finally, there is the subject of the “eye bank.’’ Reference 
may be ‘made to the Corneal Grafting Act, 1952, whereby a 
person may authorise’the use of his eyes for therapeutic 
purposes. Further information may be obtained from The 
Royal Eye Hospital, St. George's Circus, London, 5.1.1. 

“ Escrow ’ 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement 


with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


CRIMINAL LAW: STATEMENTS TO POLICE: 
INCONSISTENT WITH ORAL EVIDENCE 


Mohamed Fiaz Baksh v. R. 


Lord Reid, Lord Tucker, Lord Somervell of Harrow, 
Lord Denning, the Rt. Hon. L. M. D. de Silva 
11th March, 1958 

Appeal from the Court of Criminal Appeal of British Guiana. 

The appellant, Mohamed Fiaz Baksh, and his co-accused, 
Nabi Baksh (who had each relied on an alibi), having been 
convicted of the murder by shooting of one Mohamed Saffie on 
12th June, 1956, both appealed to the Court of Criminal Appeal 
of British Guiana, who permitted to be produced and proved on 
the hearing of the appeal statements which had not been available 
at the trial before Clare, J., and a jury, made to the police by 
the three main witnesses for the prosecution. The Court of 
Criminal Appeal found that a comparison of the statements 
with the oral evidence given by those witnesses at the trial 
disclosed material discrepancies. They said in respect of Nabi 

3aksh that in the interests of justice the value and weight of the 

new evidence should be determined by a jury and not by that 
court, and they quashed his conviction and ordered a new trial. 
In the case of the appellant, however, they were of opinion that 
different considerations applied ; they considered that nothing 
favourable to him could have been obtained from the statements 
which was not obtained at the trial, and held that the jury’s 
verdict in respect of him could not be disturbed on that ground. 
He appealed. 

Lorp TUCKER, giving on 11th March the reasons of the Board 
for having allowed the appeal on 13th February, said that if those 
statements afforded material for serious challenge to the credibility 
or reliability of those witnesses on matters vital to the case for 
the prosecution it followed that by cross-examination—or by 
proof of the statements if the witnesses denied making them— 
the defence might have destroyed the whole case against both 
the accused, or at any rate shown that the evidence of those 
witnesses could not be relied upon as sufficient to displace the 
evidence in support of their alibis. Their credibility could not 
be treated as divisible and accepted against one and rejected 
against the other. Their honesty having been shown to be open 
to question it could not be right to accept the verdict against 
one and reopen it in the case of the other. Their lordships were 
accordingly of opinion that a new trial should have been ordered 
in both cases. For the reasons stated above their lordships had 
humbly advised Her Majesty that the appeal should be allowed 
and the case remitted to the Court of Criminal Appeal of British 
Guiana with the direction that they should quash the conviction 
of the appellant and either enter a verdict of acquittal or order 
a new trial, whichever course they considered proper in the 
interests of justice in the existing circumstances. 

APPEARANCES: Bernard Gillis, Q.C., and J. Lloyd-Eley 
(Hy. S. L. Polak & Co.) ; J.G. Le Quesne (Charles Russell & Co.). 


(Reported by CHartes Ciayron, Esq., Barrister-at-Law] [2 W.L.R. 536 


House of Lords 


LANDLORD AND TENANT ACT, 1954: BUSINESS 
PREMISES: RELEVANT TIME -OF INTENTION TO 
RECONSTRUCT 
Betty’s Cafes, Ltd. v. Phillips Furnishing Stores, Ltd. 
Viscount Simonds, Lord Morton of Henryton, Lord Keith of 
Avonholm, Lord Somervell of Harrow and Lord Denning 

27th February, 1958 
Appeal from the Court of Appeal ([1957] Ch. 67 ; 
946). 
Under a series of leases, none of which granted a term exceeding 
eight years, the tenants had, since 1925, carried on their business 
in premises in Bradford. ‘The landlord company had, in 1954, 
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purchased the reversion expectant on the tenants’ term with a 
view to occupying the premises for their own business. On 
28th June, 1955, the tenants served a notice under s. 26 of the 
Landlord and Tenant Act, 1954, asking for the grant of a new 
tenancy for a term of fourteen years. On 15th August, 1955, 
the landlords gave notice to the tenants that they would oppose 
the grant of a new tenancy under s. 30 (1) (f) of the Act of 1954 
on the ground that on the termination of the tenancy they 
intended to reconstruct the premises. Before the service of 
the landlords’ notice, the landlords’ architect had prepared plans 
for a scheme of reconstruction with an approximate estimate of 
its cost. No resolution of the board of the company had been 
passed adopting the scheme before the service of the landlords’ 
notice nor had such a resolution been passed before the beginning 
of the hearing by Danckwerts, J., on 16th April, of the tenants’ 
application. On 23rd April, before the hearing was completed, 
the board of the landlord company met and passed a resolution 
that, in the event of the landlords obtaining possession, the 
works in question would be carried out, expenditure up to £20,000 
on such works being approved, and counsel for the landlords 
was authorised to give an undertaking to the court to that 
effect. Danckwerts, J., held that the landlords’ proposal 
amounted to a substantial reconstruction of the demised premises 
and possession was necessary for the purpose of effecting the 
reconstruction, and that this condition of para. (f) of s. 30 (1) 
had been satisfied. He held, however, that the landlords had 
failed to prove the necessary firm and settled intention to carry 
out the works at the relevant time, which was the date of the 
service of the landlords’ notice of opposition to the grant of a 
new tenancy, and, accordingly, that the tenants were entitled to 
be granted a new tenancy. This he granted for the maximum 
period of fourteen years allowed by the Act. The Court of 
Appeal allowed the landlords’ appeal. The tenants appealed to 
the House of Lords. 

VISCOUNT SIMONDS said that the appeal raised a question of 
construction of certain sections of Pt. Il of the Landlord and 
Tenant Act, 1954. Part II was designed (inter alia) to give a 
greater degree of protection to the tenants of business premises. 
By s. 26, a tenant’s request for a new tenancy might be made in 
circumstances which admittedly covered the present case and 
should be for a tenancy beginning with such date not more than 
twelve nor less than six months after the making of the request, 
as might be specified therein. By subs. (6): ‘* Within two 
months of the making of a tenant’s request for a new tenancy 
the landlord may give notice to the tenant that he will oppose 
an application to the court for the grant of a new tenancy and 
any such notice shall state on which of the grounds mentioned 
in s. 30 of this Act the landlord will oppose the application.” 
The issue on which the Court of Appeal overruled the judge was : 
Was it necessary to prove that the requisite intention under 
s. 30 (1) (f) of the Act was held by the landlord at the date of the 
notice of opposition, or was it sufficient to prove that it was held 
at the date of the hearing ? The Court of Appeal took the latter 
view, and remitted the case to the judge to determine whether 
the resolution of 23rd April had the requisite quality of a fixed 
and settled intention. He decided in favour of the landlords 
and dismissed the application for a new lease. In effect, therefore, 
this appeal raised the single question whether the Court of 
Appeal were right in holding that the landlords proved the 
intention required by s. 30 (1) of the Act if they proved its 
existence at the date of the hearing. Section 30 (1) set out the 
grounds on which a landlord might oppose an application by 
the tenant. The landlords were precluded by s. 30 (2) from 
taking advantage of ground (g), which was made available only to 
landlords who had acquired the reversion at least five years 
before the termination of the current tenancy. As a preliminary 
to determining the date when the requisite intention must be 
proved to have been formed, there was much discussion on the 
meaning of the word ‘‘ intends ”’ in s. 30 (1) (f). It was conceded 
that an intention had not been formed at the date of the notice 
of opposition. It was a question of fact what intention a man 
had at a given time. The date of the hearing was the only 
relevant date for the ascertainment of intention. In regard to 
ground (f), nothing more was required of the landlord than that 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the sum of £. free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 





St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write te 
SIR IAN FRASER, M.P. (Chairman) 
Se. Dunstan’s, 1 South Audley Street, London, V.z 








St. Dunstan's is registered in accordance with the National Assistance Act, 1948 








The Rt. Hon. Lord Hailsham 
Appeals for 
CANCER 
RESEARCH 


Lord Hailsham writes: ‘ The 
Imperial Cancer Research Fund, 
which is under the highest medi- 
cal and scientific direction, is 
continually engaged in the work 
of Cancer Research in its own 
modern laboratories. The work is now to be still further 
increased in new laboratories at Lincoln’s Inn Fields. Very 
heavy expenditure is involved, and help is urgently needed 
from generous-hearted people to meet the cost. I hope, there- 
fore, that the appeal may evoke a most generous response.” 


IMPERIAL CANCER 
RESEARCH FUND 


Her Most Gracious Majesty The Queen 


Photo by courtesy Sunday Times 


Patron: 


The Fund itself carries out Cancer Research in its own laboratories 
without State aid. New lines of research are starting : new equipment 
and extra staff are wanted. 

Please send a gift to the Treasurer, A. Dickson Wright, Esq., F.R.C.S., 
at Royal College of Surgeons, Lincoln’s Inn Fields, London, W.C.2 
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he should state that he “ will oppose ”’ the application on the 
ground that on the termination of the tenancy he “ intends ”’ 
to do certain work. All was still in the future. At the hearing 
he would oppose and prove his intention. That was the plain 
English of s. 26 (6) and s. 30 (1) (f). An alternative argument 
on behalf of the tenants was to the effect that on the true con- 
struction of s. 30 a reconstruction or other work such as was 
specified in para. (f) was not within the meaning of the paragraph 
if the landlord’s intention to carry out the work was conditional 
on his obtaining possession of the premises for his own occupation 
and the sole object of the work was to adapt the premises for 
the purposes of the business which he wished to carry on therein. 
There was no force in this argument. The appeal must be 
dismissed with costs and the application for a new lease failed. 


LorD Morton agreed that the appeal should be dismissed. 
LorpD KEITH would have allowed the appeal. 


LORD SOMERVELL and Lorp DENNING agreed that the appeal 
should be dismissed. Appeal dismissed. 


APPEARANCES: Russell, Q.C., Lionel Blundell and Priday 


(Ward, Bowie & Co., for Booth, Wade, Lomas-Walkecr & Co., 
Leeds) ; Holland, Q.C., and Widgery (Clifford-Turner & Co.). 
{Reported by F. Cowper, Esq., Barrister-at-Law] [2 W.L.R. 513 


Court of Appeal 
HOUSING: DIFFERENTIAL RENT SCHEME: NOTICE 
TO QUIT 
Bathavon Rural District Council v. Carlile 


Hodson and Pearce, L.JJ., and Upjohn, J. 24th February, 19538 


Appeal from Bath County Court. 


The defendant became the tenant of a dwelling-house owned 
by the plaintiff council on a Monday in 1955 at a rent of £1 5s. 7d. 
It was a contractual weekly tenancy terminable by either side 
giving one week's notice in writing before noon on any Monday. 
In August, 1956, the council gave notice to the tenant by letter 
that they had decided to operate,as from Ist April, 1957, a 
differential rent scheme and that the rent of the defendant's 
house would be increased by 12s. a week. The defendant did not 
pay the extra rent and the council gave him notice to quit “ by 
noon on Monday, the first day of July, 1957.” The defendant 
remained in occupation and proceedings by the council for 
possession of the house, arrears of rent and mesne profits were 
dismissed by the county court. The council appealed. 


Hopson, L.J., reading the judgment of the court, said that 
the council relied on the terms of s. 85 (6) of the Housing Act, 
1936, as giving authority to review rents so as to make the tenant 
liable ipso facto, once the review had been made, for an altered 
rent. The court agreed with the county court judge that this 
view of the Act was not tenable. In the case of periodic tenancies, 
the right of the tenant was to enter into and remain in occupation 
until he received notice to quit; and until the landlord by a 
positive act exercised his right to terminate the tenancy the original 
contract persisted. There was nothing in the section which gave 
the authority power to override the contractual rights and 
obligations of the parties. The second question raised by the 
appeal was highly technical and depended on the validity of 
the notice to quit. It was contended by the council that on 
the true construction of the notice, it being agreed that the tenancy 
ended on Sunday night and not on the Monday following, the 
notice expired at the same time as the tenancy notwithstanding 
the words “‘ by noon on Monday, Ist July, 1957.””. The rule of law 
was that a notice to quit was bad which did not expire at the 
proper time. The council argued that if notice expiring on 
Monday was good, it could not be rendered bad by the addition 
of the words “ by noon.”” The answer was that while “‘ Monday ”’ 
without more could be construed (as the authorities showed) as 
meaning the first moment of the day (the preceding midnight), 
‘by noon on Monday ”’ could not be so construed. The council 
sought to escape from that conclusion by reading the notice as 
if it expired at midnight and contained a licence to continue 
in occupation until noon of the following day. ‘The words would 
not, however, bear that construction, for the words ‘“ by noon on 
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Monday ”’ were expressed to mark the expiration of the notice 
itself and there was no room for a licence to remain on the 
premises after the expiration of the tenancy. Appeal dismissed 


APPEARANCES: Harold Williams, Q.C., and W. M. Huntley 
(Church, Adams, Tatham & Co., for D. M. Woodward, Bath) ; 
R. i. Megarry, Q.C., and G. A. Forrest (Knapp-Fisher, Wartnaby 
& Blunt, for Faulkner, Creswick & Gould, Midsomer Norton, 
Bath). 


{Reported by J. D. Pennincton, Esq., Barrister-at-Law) [2 W.L.R. 545 


RENT RESTRICTION: COMBINED PREMISES: 
WHETHER LET AS A SEPARATE DWELLING 


British Land Co., Ltd. v. Herbert Silver (Menswear), Ltd. 


Hodson and Pearce, L.JJ., and Upjohn, J. 6th March, 1958 


Appeal from Keading County Court. 


In July, 1947, the plaintiffs purchased the freehold of premises 
consisting of a shop and residential accommodation, together 
with the benefit of a lease which was due to expire in June, 1950, 
at a rent which at the material time was £90 per annum. The 
lessee, who carried on business in the shop, sub-let, with the 
plaintifts’ consent, the residential part of the premises at an 
inclusive rent of {1 per week. In February, 1955, the lessee 
sold the goodwill of her business to the defendant company, 
subject to her being able to obtain from the plaintiffs a new lease 
for 15} years at a rent of £325 per annum. That condition was 
fulfilled, and on 4th May, 1955, the lessee surrendered her old 
lease and was granted by the plaintiffs a new lease, the sub- 
lessee continuing in occupation of the residential part of the 
premises. In September, 1956, the defendant company claimed 
that the premises were subject to the control of the Rent Acts 
and that they were entitled to be repaid the difference between 
the standard rent of £90 and the rent of £325. The plaintiffs 
brought proceedings in the county court claiming arrears of rent, 
and the defendants counter-claimed the return of excess rent 
allegedly paid. The county court judge decided that the premises 
were within the protection of the Rent Acts and ordered repay- 
ment of rent paid in excess of the standard rent. The plaintiffs 
appealed. 


Upyoun, J., reading the judgment of the court, said that a 
long line of authorities had established that on the issue whether 
the premises were let as a separate dwelling one must look to the 
bargain made between the parties and see for what purpose the 
parties intended the premises would be used. The first place 
to ascertain their intentions was in the lease itself. If that did 
not provide an answer, one looked to all the surrounding circum- 
stances to see what must have been in the contemplation of the 
parties ; if that yielded no solution, one must look to the nature 
of the premises and the actual user at the relevant time. All the 
earlier authorities had been recently reviewed by Jenkins, L.J., 
in Levermore v. Jobey 1956) 1 W.L.R. 697, and the court would 
content themselves with one sentence from Mr. Megarry’s book 
on the Rent Acts, 8th ed., p. 58, which was approved by 
Evershed, L.J., in Wolfe v. Hogan [1949] 2 K.B. 194: ‘‘ Where 
the terms of the tenancy provide for or contemplate the use of 
the premises for some particular purpose, that purpose is the 
essential factor, not the nature of the premises or the actual 
use made of them.”” Applying that test to this letting, it seemed 
clear that there could only be one answer. The demised premises 
included the residential part of the premises ; the lease (construing 
it, as admittedly it must be construed, as subject to and with 
the benefit of the sub-tenancy) plainly contemplated that such 
part would be used as a separate dwelling-house. Bearing in 
mind s. 3 (3) of the Act of 1939, that provided an affirmative 
answer to the question: Were the premises let as a separate 
dwelling-house ? The only relevance of the fact that at the 
time of the demise the residential part of the premises was 
occupied by a sitting tenant on a rent-controlled tenancy was 
that it afforded conclusive evidence as to the intentions of the 
parties. It was otherwise irrelevant. The county court judge 
reached a perfectly correct conclusion and the appeal must be 
dismissed with costs. Appeal dismissed. 


APPEARANCES: R. LE. Megarry, Q.C., and P. V. Baker (Russell, 
Sons & Bass); G. G. Baker, O.C., and Roger Willis (Cunliffe & 
Mossman, for Hewitt & Pim, Reading). 


(Reported by J. D. Pennincton, Esq., Barrister-at-Law} [2 W.L.R. 550 
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BILL OF LADING: ARBITRATION CLAUSE: 
WHETHER DISCRETION IN MASTER TO REFER 
CASE TO COMMERCIAL COURT 
In re Phoenix Timber Co., Ltd.’s Application 
Lord Evershed, M.R., Parker and Sellers, L.JJ. 7th March, 1958 

Appeal from Master Lawrence. 

The s.s. Ange was owned by the respondents to the appeal. 
She was voyaging under a time charter, the charterers being the 
appellants. The charterparty contained a provision that the 
owners were to have a lien on all cargoes and sub-freights belonging 
to the time charterers for claims under it. The charterparty 
contained a clause providing that all disputes arising under it 
should be referred to arbitration in London. The applicants 
were the consignees of a cargo of timber which had been carried 
on the s.s. Ange from Archangel to London. The freight amounted 
to some £13,000 and the owners claimed about £10,000 of that 
sum in respect of unpaid hire. The charterers disputed their 
claim. The applicants paid the freight into court. The master 
made an order directing that the dispute between the owners 
and the charterers should be tried by the commercial court. 
The charterers appealed. 

LorD EVERSHED, M.R., said that these parties when they made 
their bargain included as part of it the arbitration clause. The 
question, therefore, was, in brief, should they now be held to 
that part of the bargain or should this matter be determined 
by the court notwithstanding the bargain? The question was 
dealt with expressly by s. 5 of the Arbitration Act, 1950. On 
the face of it that section would appear to give an unlimited 
discretion to the High Court to say whether in all the circum- 
stances of the case the issue should be determined in accordance 
with the arbitration clause or not. Although that section 
re-enacted a section in the Act of 1934, there appeared to be 
no authority which served as a guide to the meaning of the 
discretion in that section. But a somewhat similar discretion 
was enshrined in the preceding s. 4 (1) which had been considered 
by the House of Lords in Heyman v. Darwins, Ltd. [1942] A.C. 
356. In view of that decision it must be taken that in a case 
under s. 4 the mere fact that the dispute was of a nature eminently 
suitable for trial in court was not a sufficient ground for refusing 
to give effect to what the parties had by contract agreed. It was 
quite true thet in s. 4 some guide to a conclusion was given by the 
Parliamentary language ; for the section spoke of the court being 
“satisfied that there is no sufficient reason why the matter 
should not be referred in accordance with the agreement,” 
words which were not repeated in s. 5. But the absence of any 
repetition in s. 5 did not persuade him (his lordship) that the 
discretion in s. 5 was to be exercised for some different, still less 
some opposite, reason. In his judgment the discretion in s. 5 
was to be exercised on similar grounds as the discretion in s. 4. 
After all, s. 5 was only dealing with a different procedural occasion 
in which an issue arose which had been previously the subject 
of an arbitration contract. There seemed to be no ground of 
principle why there should be a different basis for deciding that 
question in the one case from that to be applied in the other. 
He therefore thought that the principles which were laid down 
in Heyman v. Darwins Ltd., supra, for application under s. 4 
ought also to be applied in a case, such as this, under s. 5. In 
those circumstances the master had erred in directing, as he did, 
that this issue should be tried in the commercial court and should 
not be referred to arbitration. Accordingly, the issue between the 
two parties should be referred to arbitration in accordance with 
their contract. 

PARKER and SELLERS, L.JJ., delivered concurring judgments. 
Appeal allowed. 

APPEARANCES: R. A. MacCrindle (Middleton Lewis & Co.) ; 
Basil Eckersley (Constant & Constant). 


[Reported by J. A. Grirrirus, Esq., Barrister-at-Law) (2 W.L.R. 574 


Chancery Division 


COMPANY: APPOINTMENT OF DIRECTORS : 
WHETHER ELECTED ON DAY OF POLL OR WHEN 
RESULT DECLARED 
Holmes and Another v. Keyes and Others 
Danckwerts, J. 28th February, 1958 

Motion. 
On 23rd December, 1957, at a general meeting of a company 
a poll was taken on resolutions for the election of the defendants 
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to be directors. The voting was completed on that day but 
the counting did not take place until the following day, when the 
scrutineers informed the company that the defendants had been 
elected. The company’s articles required that the qualification 
of a director should be the holding of 500 shares in the capital 
of the company and that, in accordance with s. 182 of the 
Companies Act, 1948, he should obtain that qualification within 
two months after his appointment. The defendants’ names 
were not entered into the company’s register as holders of the 
requisite number of qualification shares until the afternoon of 
24th February, 1958. On a motion for an injunction to restrain 
the defendants from acting as directors of the company, the 
plaintiffs contended that the defendants were elected on 
23rd December, 1957, that, therefore, the period within which 
they must obtain their qualification began to run at midnight 
on 23rd/24th December, 1957, and that the entry of the defen- 
dants’ names in the register on 24th February, 1958, was too 
late. 

DANCKWERTS, J., said that the question was: When did the 
election take place ? The meeting was called on 23rd December, 
and was on no other day. It was true that the result was not 
ascertained till the next day, but the meeting was complete and 
the poll was complete, except for the declaration of the result, 
on 23rd December; and the elections of the defendants, if they 
were valid, took place on that day and on no other day. 
Consequently, time started to run from midnight at the end of 
that day and, therefore, expired at midnight on 23rd February, 
1958; and the registration of the defendants’ shares in their 
names on 24th February was too late. Injunction granted. 

APPEARANCES: Charles Russell, Q.C., and Paul Sieghart 
(Basil Greenby & Co.); R. W. Goff, O.C., and T. D. D. Divine 
(Alistaiy Thomson); Denys B. Buckley (Herbert Oppenheimer, 
Nathan & Vandyk). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [2 W.L.R. 540 


COSTS: TRUSTEE: INDEMNITY FOR COUNSELS’ 
FEES 
In re Grimthorpe, deceased 
Danckwerts, J. 4th March, 1958 

Adjourned summons. 

On 23rd April, 1956, trustees of a will took out an originating 
summons to obtain directions enabling them to widen the range 
of investments of the trust moneys. The Attorney-General, 
representing the charity beneficially interested under the will, 
was the only respondent. The matter came before Roxburgh, J., 
in chambers on 4th June, 1956, and after an hour’s hearing the 
judge stood the summons over. On 29th October, 1956, the 
matter came before Vaisey, J., and took some twelve minutes. 
Counsel’s opinion was obtained in November, 1956. On 13th May, 
1957, the matter was heard in chambers before Wynn Parry, J., 
and an order was obtained in which a direction for taxation of 
the trustees’ costs was given in the form of the Practice Direction 
dated 17th October, 1953 ({1953] 1 W.L.R. 1365). On taxation 
the fee which the trustees had paid to counsel in respect on the 
hearing before Roxburgh, J., of £16 5s. was taxed down to £11 ; 
the fee of £11 paid to counsel on the hearing before Vaisey, J., 
was taxed down to £5 10s. ; that paid for the opinion of counsel 
was taxed down from {11 to £5 10s., and the fee paid on the 
final hearing before Wynn Parry, J. (which was to different 
counsel as the other counsel had taken silk more than a year 
before), of £16 5s. was taxed down to £5 10s. Objections were 
taken on behalf of the trustees that, having regard to s. 30 (2) 
of the Trustee Act, 1925, and the Practice Direction, the master 
should have allowed the trustees all expenses properly incurred 
in relation to the proceedings and no item should have been 
disallowed. In his reply the master stated that it would be wrong 
to allow higher fees than those he had allowed to be paid out 
on the trust fund, that those allowed were fair and reasonable in 
the circumstances and that those charged were excessive and 
should only be paid under R.S.C., Ord. 65, r. 27 (29), if at all, 
by the trustees personally and not out of the trust fund. The 
trustees now sought an order that their objections be allowed. 

DANCKWERTS, J., said that the trustees had rightly contended 
that the distinction between a trustee and a person instructing 
his own counsel and solicitor was that the latter might pay 
whatever he liked ; but in the case of a trustee, he must use his 
judgment to try and save the estate money which should not 
be unnecessarily paid out. It was quite wrong to look at the event 
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afterwards and, counsel's fees having been incurred and having 
been demanded by counsel's clerk on the basis that that fee was 
asked for having regard to the complexity of the matter and the 
standing of counsel in question, to say that counsel has been paid 
too much. It would undo the whole effect which was intended 
by the Practice Direction if the master were entitled to tax fees 
to counsel, or other expenses that had been paid in good faith 
by the trustees, on the basis that they were payable by them. 
The trustees could not get out of paying them merely because the 
master thought that counsel might have been paid a somewhat 
smaller sum. It was a wrong adoption of the standard laid down 
by Ord. 65, r. 27 (29), which did not really apply in this case ; 
it was not a case of undue generosity—the standard was whether 
it was proper or improper. In those circumstances, therefore, it 
was plain that the taxing master went wrong in principle, and 
that his order must be set aside, and the items actually paid by 
the trustees in good faith must be allowed. Objections allowed. 
APPEARANCES : John Pennycuick, Q.C., and John Arnold (Lee, 
Bolton & Lee); Denys B. Buckley (Tveasury Solicitor). 
(Reported by J. D. Penntncton, Esq., Barrister-at-Law] [1 W.L.R. 381 


Queen’s Bench Division 


FACTORY: LIFT GATES: DUTY REGARDING 
MOVING PARTS 
Blakeley v. C. & H. Clothing Co. and Another 


Lynskey, J. 17th December, 1957 

Action. 

The plaintiff was employed by the first defendants who occupied 
two floors of a three-storey building in which there was a lift 
which was under the control of the second defendants, the owners 
of the building, and supplied by them for the use of the employers’ 
workmen. The plaintiff, having in the course of his employment 
left the lift and shut the gates, thought that the inner gate was 
not properly shut and inserted his hand through the outer gate 
to close the inner gate properly. As he did so the lift moved 
and the plaintiff's hand was injured. He brought an action 
against the employers and the owners of the building. 

Lynskey, J., holding that the first defendants were not in 
breach of their common-law duty to take reasonable care for 
the safety of the plaintiff, said that it was agreed that the statutory 
duty imposed by s. 22 of the Factories Act, 1937, in relation to 
hoists and lifts was on the second defendants alone. The plaintiff 
relied on s. 22 (3). The subsection seemed to mean that hoists 
or lifts must be provided with gates of a character which would 
prevent people from coming into contact with the lift when 
moving, or with any moving part of the lift including the inner 
gates which moved up and down with the lift. The obligation 
imposed by s. 22 (3) was an absolute one. In Walker v. Bletchley 
Flettons, Lid. {1937} 1 All E.R. 170, 175, du Parcq, J., said: 
““A part of machinery is dangerous if it is a possible cause of 
injury to anybody acting in a way in which a human being may 
be reasonably expected to act in circumstances which may be 
reasonably expected to occur.’’ Without deciding if that was 
the proper test to be applied in the construction of s. 22 (3), 
but adopting it for the purpose of this case and applying that 
principle to the facts, it seemed clear that what the plaintiff did 
was something which could have been reasonably anticipated or 
reasonably expected to occur. Whether one adopted the strict 
interpretation or the more lenient interpretation of foreseeability, 
there had in either event been a breach by the second defendants 
of their statutory duty. Judgment for the plaintiff against 
the second defendants. 

APPEARANCES: Alexander Karmel, O.C., and A. Logan Petch 
(Leslie M. Lever & Co., Manchester); Fenton Atkinson, Q.C., 
and W.G. Morris (John Whittle, Robinson & Bailey, Manchester) ; 
J. D. Cantley, O.C., and W. D. T. Hodgson (A. W. Mawer & Co., 
Manchester). 

[Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 378 


CONCURRENT SENTENCES: FORM OF WORDS 
In re Hastings 
Lord Goddard, C.J., Streatfeild and Slade, JJ. 
Application for a writ of habeas corpus. 


7th March, 1958 


The applicant was tried on an indictment containing five 
counts, the first of which charged him with larceny as a bailee, 
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the next three with false pretences, and the last with fraudulent 
He was convicted on each count. The trial judge, 
you have been convicted . . . of 
deliberate, calculated and systematic frauds. Those frauds have 
not only affected companies . . . but have . . . brought 
financial burdens on little men You will go to prison for 
four years’ corrective training.” The only sentence endorsed 
on the indictment, entered in the court calendar, and stated in 
the prison governor’s committal warrant, was “four years’ 
corrective training.’’ On an appeal against conviction, the Court 
of Criminal Appeal quashed the conviction on the first count 
and dismissed the appeal in relation to the other counts. The 
applicant applied for a writ of habeas corpus on the ground that 
as the conviction on the first count had been quashed there 
was no lawful sentence in existence on him. 

Lorp Gopparp, C.J., said that in his opinion the question 
was one of construction. The judge had used the word “ frauds ”’ 
in the plural and it was obvious that he meant to pass a sentence 
of four years’ corrective training on each count. His lordship’s 
opinion was that it was the judge’s intention to pass concurrent 
sentences although he did not use the word “ concurrent.”’ 
It was not a question of the exact words used but of what the 
court considered to be the intention of the judge in passing 
sentence, and the court could see that he meant four years on 
each count, and that was the view taken by the Court of Criminal 
Appeal. The application failed. The case showed that it was 
always desirable for a court to use words such as “‘ on each count ”’ 
or “‘concurrent’’ when passing sentence; although in the 
present case the court had no difficulty in holding that that was 
the judge’s intention, it was desirable to use some such words 
to prevent the same kind of question from arising in the future. 

STREATFEILD, J., said that he wished to uphold the principle 
that a court should make it clear that it was in fact passing a 
sentence on each count of an indictment on which there had 
been a finding of guilty, but at the same time he did not think 
that any particular form of words was necessary, provided that 
it was made clear to the defendant that the sentence which was 
passed was in fact applicable to each count. In his lordship’s 
judgment, it was clear that the totality of the words used by the 
judge amounted to concurrent sentences of four years’ corrective 
training on each count. 

SLADE, J., agreeing, said that the only possible construction 
of the words used by the judge was that he intended to pass 
a sentence of four years’ corrective training on each count. 
Application dismissed. 

APPEARANCES: A. 
Roscoe & Co., for Keith Moore, Chester) ; 
G. J. Bean (Treasury Solicitor). 

(Reported by Miss J. F. Lams, Barrister-at-Law]} 


conversion. 
passing sentence, said : 


P. Marshall, Q.C., and Neil Butter (Field, 
Rodger Winn and 
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Probate, Divorce and Admiralty Division 


SHIPPING: CHARTERPARTY: COMPENSATION 
Port Line, Ltd. v. Ben Line Steamers, Ltd. 


Diplock, J. 10th March, 1958 

Action. 

The plaintiffs chartered a vessel on a gross time charter from 
Silver Line, Ltd., for a period of about thirty months from 
9th March, 1955. In February, 1956, Silver Line sold the vessel 
to the defendants but they chartered by demise the vessel back 
to Silver Line for the unexpired period of the plaintiffs’ time 
charter. That charterparty contained a_ clause providing: 
“If the ship be requisitioned this charter shall thereupon cease.” 
The defendants were unaware that the time charter between 
Silver Line and the plaintiffs contained no similar clause. At 
the end of August, 1956, the Ministry of Transport requisitioned 
the vessel and subsequently agreed with the defendants the rate 
of hire during the period of requisition which continued until 
28th November, 1956. During the period of requisition the 
plaintiffs continued to pay the charter hire to Silver Line, despite 
the latter’s contention that the plaintiffs’ time charter with them 
was frustrated. The plaintiffs claimed to recover from the 
defendants the whole or part of the compensation received by 
the defendants from the Crown in respect of the requisition 
period on the grounds, inter alia, that as there was a subsisting 
contract between the plaintiffs and Silver Line, the plaintiffs 
were entitled as against the defendants on the principle laid 
down in Lord Strathcona Steamship Co., Ltd. v. Dominion Coal 
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Co., Lid. [1926] A.C. 108, to have the vessel used for the carriage 
of their goods ; alternatively, that they were entitled to recover 
from the defendants under the Compensation (Defence) Act, 
1939, if it applied, the bareboat element of the compensation 
under s. 4 (3) which provides: ‘‘ Where on the day on which 
any compensation accrues due by virtue of para. (a) of subs. (1) 
of this section ’’—that was the bareboat element—‘‘a person 
other than the owner of the vessel is, by virtue of a subsisting 
charter . . . entitled to possession of or to use the vessel but 
for the requisition, the person to whom the compensation is paid 
shall be deemed to receive it as trustee for the first mentioned 
person.’’ The defendants contended that the plaintiffs’ contract 
with Silver Line was frustrated by the requisition; that the 
Strathcona case was wrongly decided; that, even if rightly 
decided, it applied only where the subsequent purchaser had 
express notice of the terms of a subsisting charterparty ; that, in 
any event, it laid down no principle which entitled the plaintiffs 
to have the vessel used for the carriage of their goods, and it 
imposed no obligation on the defendants to account as con- 
structive trustees; and that the Act of 1939 applied but gave 
no rights to the plaintiffs. 


DipLock, J., reading his judgment, said that on the question 
of frustration, the question was whether a time charter for thirty 
months, of which a little over seventeen months had expired, 
was frustrated by a requisition which would be expected, and 
did in fact last three to four months and, accordingly, left about 
ten months at the end of the requisition when the vessel would 
be available for use in performing services under the charter. 
His lordship held that at all material times there was a valid and 
subsisting contract between Silver Line and the plaintiffs. In 
considering the Strathcona case, his lordship said that the difficulty 
he had found in ascertaining its vatio decidendi, the impossibility 
which he found in reconciling the actual decision with well- 
established principles of law, the unsolved, and to him insoluble, 
problems which that decision raised, combined to satisfy him 
that it was wrongly decided and he did not propose to follow it. 
If he was wrong in his view that it was wrongly decided he was 
certainly averse from extending it one iota beyond that which it 
purported to decide. The plaintiffs’ claim under s. 4 (3) of 
the Compensation Defence Act, 1939, against the defendants 
as statutory trustees also failed. The claim failed because : 
(1) the Stratncona case was wrongly decided ; (2) even if rightly 
decided, the defendants did not come within its principles as 
they had no actual knowledge at the time of the purchase of 
the plaintiffs’ rights under their charter ; (3) even if it was rightly 
decided and the defendants came within its principles, (a) they 
were in breach of no duty to the plaintiffs since it was by no act 
of theirs that the vessel during the period of requisition was used 
inconsistently with the terms of the plaintiffs’ charter—it was 
by act of the Crown by title paramount; (b) the plaintiffs were 
not entitled to any remedy against the defendants except a right 
to restrain the defendants from using the vessel in a manner 
inconsistent with the terms of the charter. 
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APPEARANCES: Eustace Roskill, Q.C., and B. J. Brooke-Smith 
(William A. Crump & Son); A. A. Mocatta, Q.C., and Michael 
Kerr and Peter Oliver (Holman, Fenwick & Willan). 


{Reported by Miss C. J. Exuis, Barrister-at-Law [2 W.L.R. 551 


Court of Criminal Appeal 


CRIMINAL LAW: PROBATION ORDER: BREACH 
R. v. Green 
Lord Goddard, C.J., Hilbery, Cassels, Barry and Salmon, JJ. 
3rd February, 1958 
Appeal against sentence. 


In January, 1957, the appellant was convicted of shopbreaking 
and larceny and placed on probation for two years. During the 
currency of the probation order he was convicted of a further 
offence for which in October, 1957, he was sentenced to two 
months in a detention centre. Under s. 18 of the Criminal 
Justice Act, 1948, the minimum sentence to a detention centre 
in the circumstances being three months, the Home Secretary 
ordered his release. The appellant was subsequently sentenced 
at quarter sessions under s. 6 (4) (b) of the Act of 1948 for the 
offence for which he was placed on probation and an order was 
made for Borstal training. 


LorD GODDARD, C.J., delivering the judgment of the court, 
said that counsel for the Crown had argued that there was no 
right of appeal in this case because there had been no conviction 
against which an appeal would lie. But since the decision in 
R. v. Smith [1925] 1 K.B. 603, it was clear that the Court of 
Criminal Appeal always had power to deal with cases where a 
sentence was passed on a person who was brought before the 
court under the terms of a probation order and was subsequently 
sentenced. Section 6 of the Criminal Justice Act, 1948, under which 
quarter sessions purported to act, did not apply because of the 
concluding words of s. 6 (6). Quarter sessions did consider s. 8, 
but realised the difficulty of using a conviction, which was recog- 
nised to be bad so far as the sentence passed on that conviction 
was concerned, to establish a ground for saying that a person 
had committed a breach of recognisance. The court felt that 
as the sentence that was passed on the appellant could not be 
upheld because it was two months instead of three months, 
and as for that reason the Home Secretary felt obliged to discharge 
him from custody, and as if the case had been brought before the 
Divisional Court by certiorari they would have quashed it, 
the court ought not to allow that sentence to stand as a breach 
of recognisance. Appeal allowed. 

APPEARANCES: Denis Henry (fegistray, Court of Criminal 
Appeal); J. M. Milne (Director of Public Prosecutions 


(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [2 W.L.R. 569 


CORRESPONDENCE 


(The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”’] 


The Solicitor’s Staff 


Sir,—As a solicitor’s clerk I regularly peruse your journal and 
other legal periodicals on matters of law and interest. Often 
articles discussed are related to difficulties experienced by some 
solicitors. One such matter which never appears in print is the 
obvious difficulty over staffing. I say ‘‘ obvious ’’ for in recent 
issues of the Law Society's Gazette there has appeared under the 
column “‘ Clerkships wanted ’”’ the following years of experience 
of clerks who, for some reason, find it necessary to leave their 
present employ where they have given the best years of loyalty— 
10, 14, 28, 30, 27, 20, 20, 25, 9, 10, 20, 25, 7, 20. 

What, other than insufficient salary, can turn away a man 
from his employment after thirty years’ service? It cannot be 
conditions, for he has worked under them for thirty years, and 
even if he had recently been taken over by new employers (through 
amalgamation or newly enrolled partners) they would rely on the 
clerk’s experience to tide them over. 

No, I feel it is income which is the prime cause of such migrations 
within the legal service. And that being so, something should be 
done to eradicate the cause. 


Contrasts between one firm and another are alarming. One 
such example—a South Cornwall firm advertises for a 
cashier/book-keeper on a salary basis {450-600 and at the 
same time wants a probate clerk at £650-£800. In a Devonshire 
market town a large firm, paying weekly wages, pays £4 a week 
more for a cashier/book-keeper than for their probate clerk. 
Which is right ? 

Surely solicitors can go no farther than the local town hall to 
decide what to pay their staff, and this has in one instance 
resulted in father and son disagreeing in principle so that the son 
left the business. Father remained adamantly old-fashioned, 
whilst son endeavoured to bring the staff into line with not only 
council office clerks but also other firms managed by “ go-ahead ”’ 
partners. 

I realise I am asking a great deal both from your paper and 
also members of the profession, but a series of articles or 
correspondence on the stibject would at least clear the air by 
drawing matters to the attention of employers who are 
unapproachable on such subjects. 

SOLICITOR’S CLERK. 
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IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 

Read First Time:— 

Consolidated Fund (No. 2) Bill [H.C.) {20th March. 

To apply certain sums out of the Consolidated Fund to the service 
of the years ending on the thirty-first day of March, one thousand 
nine hundred and fifty-seven, one thousand nine hundred and 
fifty-eight and one thousand nine hundred and fifty-nine. 

Dramatic and Musical Performers’ Protection Bill [H.L.) 

[19th March. 

To consolidate the Dramatic and Musical Performers’ 
Protection Act, 1925, and the provisions of the Copyright Act, 
1956, amending it. 

Horse Breeding Bill [H.L.} (19th March. 

To consolidate the Horse Breeding Act, 1918, and the Animals 


Act, 1948. 
Nationalised Industries (Loans) Bill [H.C.} [18th March. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 

Read First Time:— 

Industrial Assurance and Friendly Societies Act, 1948 
(Amendment) Bill [H.C.} [18th March. 

To amend the Industrial Assurance and Friendly Societies Act, 
1948, by increasing the limit on the amount of insurances on the 
life of a parent or grandparent. 

Trading Representations (Disabled Persons) Bill [H.C.]} 

{18th March. 

To control the making of representations by traders with 
respect to the employment or assistance of blind or other disabled 
persons in connection with the production, preparation, packing 
or sale of goods, and for purposes connected therewith. 


Read Second Time :— 
Agriculture Bill [H.C.}| [19th March. 
Drainage Rates Bill [H.C.| [21st March. 
Registered Designs Act, 1949 (Amendment) Bill [H.C.) 
[21st March. 


Solicitors (Scotland) Bill [H.C.} [21st March. 


Read Third Time: 

University of Leicester Bill [H.C.) [21st March. 

B. QUESTIONS 
PROBATION ORDERS (SEXUAL OFFENCES) 

Asked whether he was aware that a person in respect of whom 
a probation order had been made on account of sexual offences 
against young children was entitled to have that order discharged 
on production of a medical report stating that he was cured, 
Mr. R. A. But_er replied that where a probation order contained 
a requirement for the probationer to undergo treatment for his 
mental condition, the medical practitioner responsible for the 
treatment had a duty to inform the probation officer if he was 
of opinion that it was no longer required. The probation officer 
must then apply to the court for cancellation of the requirement; 
but the court had full discretion in the matter. Cancellation of 
the requirement did not, in any event, involve the discharge of 
the order. [20th March. 


PROBATION ORDER OR CONDITIONAL DISCHARGE 
(FURTHER OFFENCES) 

Mr. R. A. BUTLER said that there was advantage in an offender 
who was already subject to a probation order or order of 
conditional discharge being dealt with, wherever possible, by 
one court both for the further offence and for the original offence. 
A proposal to amend the law to provide that the court which 
sentenced the offender for the original offence should also sentence 
him for the further offence was not, however, practicable because 
in some cases it would involve persons convicted before superior 
courts being sent for sentence to magistrates’ courts with limited 
sentencing powers, and this would be unacceptable for a number 
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of reasons. The Criminal Justice Act, 1948, s. 8 (6) and (7), 
which enabled the court dealing with the fresh offence to deal 
also with an earlier offence in respect of which a court of summary 
jursidiction had made a probation order or an order of conditional 
discharge, went as far as it was possible to go. [21st March. 


STATUTORY INSTRUMENTS 


Additional Import Duties (No. 2) Order, 1958. (S.I. 1958 
No. 404.) 5d. 

Ammonium Nitrate in Oil Exemption Order, 1958. (S.I. 1958 
No. 416.) 5d. 

Assizes (Northern Circuit Spring Assize) Order, 1958. (S.I. 1958 


No. 424.) 5d. 

This order came into operation on 21st March and revokes 
S.R. & O., 1917, No. 118, which united the Northern and Salford 
Divisions of Lancashire for the purpose of the spring assizes. 
County of Derby (Electoral Divisions) Order, 1958. (S.I. 1958 

No. 396.) 5d. 

County of Lincoln, Parts of Lindsey (Electoral Divisions) 

Order, 1958. (S.I. 1958 No. 407.) 5d. 

County of Northumberland (Electoral Divisions) Order, 1958. 

(S.I. 1958 No. 406.) 9d. 

Foreign Compensation (Financial Provisions) Order, 1958. 

(S.I. 1958 No. 415.) 5d. 

Import Duties (Drawback) (No. 6) Order, 1958. 

No. 389.) 9d. 

Import Duties (Drawback) (No. 7) Order, 1958. (S.I. 1958 

No. 390.) 5d. 

Import Duties (Exemptions) (No. 

No. 405.) 5d. 

Income Tax and Profits Tax (Overseas Trade Corporation) 

Regulations, 1958. (S.I. 1958 No. 392.) 7d. 

Independent Undertakings (Railway Passenger Charges 
Scheme Application) Order, 1958. (S.I. 1958 No. 403.) 5d. 
Kenya Protectorate Maritime (Amendment) Order in Council, 
1958. (S.I. 1958 No. 427.) 4d. 
London—Penzance Trunk Road 
Section, Amendment of Route) 

No. 373.) 5d. 

Management of Patients’ Estates (Amendment) Rules, 1958. 

(S.I. 1958 No. 399.) 4d. See p. 236, post. 

Nigeria (Constitution) (Amendment) Order in Council, 1958. 

(S.I. 1958 No. 429.) 2s. 4d. 

Nigeria (Offices of Governor-General and Governors) (Amendment) 

Order in Council, 1958. (S.I. 1958 No. 430.) 6d. 

Retention of Cable Under Highway (County of Hertford) 

(No. 1) Order, 1958. (S.I. 1958 No. 372.) 5d. 

Draft Savings Bank (Fees) (Amendment) Warrant, 1958. 4d. 
Special Constables (Pensions) Order, 1958. (S.I. 1958 No. 420.) 
5d. 

Stopping up of Highways (City and County Borough of 
Birmingham) (No. 4) Order, 1958. (S.I. 1958 No. 378.) 5d. 
Stopping up of Highways (City and County of Bristol) (No. 4) 

Order, 1958. (S.I. 1958 No. 375.) 5d. 

Stopping up of Highways (City and County Borough of Coventry) 

(No. 3) Order, 1958. (S.I. 1958 No. 384.) 5d. 

Stopping up of Highways (County of Essex) (No. 4) Order, 1958. 

(S.I. 1958 No. 379.) 5d. 

Stopping up of Highways (County of Glamorgan) (No. 2) Order, 

1958. (S.I. 1958 No. 397.) 5d. 

Stopping up of Highways (County of Gloucester) (No. 2) Order, 

1958. (S.I. 1958 No. 388.) 5d. 

Stopping up of Highways (London) (No. 8) Order, 1958. (S.I. 1958 

No. 380.) 5d. 

Stopping up of Highways (London) (No. 9) Order, 1958. (S.1. 1955 

No. 381.) 5d. 

Stopping up of Highways (City and County Borough of Oxford) 

(No. 1) Order, 1958. (S.I. 1958 No. 376.) 5d. 

Stopping up of Highways (County of Southampton) (No. 7) Order, 

1958. (S.I. 1958 No. 382.) 5d. 


(S.I. 1958 
2) Order, 1958. 


(S.I. 1958 


(Dummer Down-Honiton 
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Stopping up of Highways (County of Southampton) (No. 8) Order, 
1958. (S.I. 1958 No. 383.) 5d. 

Stopping up of Highways (County of Southampton) (No. 9) Order, 
1958. (S.1. 1958 No. 377.) 5d. 

Swansea—Manchester Trunk Road _ (Llandybie, near 
Ammanford, Diversion) Order, 1958. (S.I. 1958 No. 385.) 5d. 


Trinidad and Tobago (Constitution) Order in Council, 1958. 
(S.I. 1958 No. 428.) 5d. 


NOTES AND 


Honours and Appointments 


Mr. KeitH C. CLARKE, assistant solicitor to Middlesbrough 
Corporation, has been appointed prosecuting solicitor to 
Southampton Corporation. 


Mr. BERNARD BENJAMIN GILLIS has been appointed Recorder 
of the City of Bradford. 

Mr. PETER STANLEY PRICE has been appointed Recorder of 
the City of Kingston upon Hull. 

Mr. JoHN HuGH EpWARD RANDOLPH has been appointed 
deputy chairman of the Court of Quarter Sessions for the East 
Riding of the County of York. 


Mr. E. W. RoyTHoRNE, solicitor, of Spalding, has been elected 
chairman of the Lincolnshire (Holland) Executive Council of the 
National Health Service for the tenth successive year. 


Mr. FRANCIS JOHN WATKIN WILLIAMS, Q.C., has been appointed 
Kecorder of the City of Chester. He will relinquish his 
Kecordership of Birkenhead. 


Personal Notes 


The Hon. W. B. L. Barrington, solicitor, will be retiring 
from the beard of the Legal and General Assurance Society, 
Ltd., on 30th June, having been a director of the society for 
forty-four years and chairman since 1945. 


Miscellaneous 
The President of The Law Society, Mr. Ian D. Yeaman, gave 
a luncheon party on 17th March at 60 Carey Street. The guests 
were : The High Commissioner for Australia, Lord Justice Morris, 
Sir Henry Hancock, Mr. R. P. Baulkwill, Mr. E. A. Bingen, 
Mr. R. Donald Teare, Mr. R. J. F. Burrow, Mr. B. E. Toland and 
Sir Thomas Lund. 


Mr. EDWARD CALCOTT PRYCE 
In the obituary notices published in the Law Society’s Gazette 
for March, 1958, there appeared the name of Mr. Edward Calcott 
Pryce of the firm of Botterell & Roche of London. We are happy 
to report that Mr. Calcott Pryce’s name was included in error. 


RESTRICTIVE TRADE PRACTICES 
FURTHER CASES FOR THE RESTRICTIVE PRACTICES COURT 

The Registrar of Restrictive Trading Agreements has now 
been directed by the Board of Trade to give priority in reference 
to the Restrictive Practices Court to agreements relating to the 
supply of : baths; bricks including refractory bricks ; contractor’s 
plant ; domestic pottery ; dustbins ; electric lighting equipment 
and fittings; engraved printing blocks; fencing and fencing 
materials; galvanised tanks; glycerine; metal bedsteads ; 
motor cars and commercial vehicles; newspapers; paint ; 
paper; paperboard ; periodicals; road or other construction 
materials of any of the following descriptions—aggregates, 
whether coated or not, asphalts, ballast, bituminous road emul- 
sions, gravel, pre-cast concrete products, roadstone, sand ; 
ropes ; steel drums and kegs ; tyres ; vulcanised fibre. 
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Wages Regulation (Ready-made and Wholesale 
Tailoring) Order, 1958. (S.I. 1958 No. 371.) 8d. 
Widmerpool ——- Nottingham — Bawtry — Goole — 

Trunk Road (Checker House De-Trunking) Order, 

(S:-F. 1958 No: 367.) 5d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
Oyez House, Breams Buildings, Fetter Lane, London, E.C.4. 
Prices stated are inclusive of postage. ] 


Bespoke 


Howden 
1958. 


NEWS 


rhis is the third direction issued by the Board of Trade under 
its powers to direct the Registrar as to the agreements which 
are to be given priority in reference to the court, and there are 
some 250 agreements affecting the commodities mentioned. The 
Registrar will select those agreements under each head which 
appear to him the most important or typical, and Notices of 
Reference, which mark the formal commencement of proceedings, 
will be issued in respect of those selected as soon as possible 


PROGRESS ON PREVIOUS CASES 

Nineteen of the agreements covered by the Board’s two previous 
directions to the Registrar have been abandoned (either by 
determination or by the removal of all registrable restrictions) 
before the issue of a Notice of Reference. Notices have been 
issued in respect of a further forty-six agreements, of which 
three have subsequently been abandoned. The registered 
numbers of the 22 abandoned agreements and the commodities 
or processes to which they relate are: 860, agricultural machinery ; 
1714, milking machinery ; 1540, dairy machinery ; 3818, electrical 
resistance furnaces ; 60, 550, 732, 1219, 1227, 1250, bottled beer ; 
1533, copper wire rods; 556, corrugated paper; 838, hosiery 
dyeing and finishing ; 51, kapok and kapok mixtures ; 837, plate 
glass bending; 254, sanitary goods of earthenware; 1446, 
sanitary goods of fireclay ; 1222, 1447, school milk ; 391, shell 
boilers ; 694, subsidiary power instruments; 665, typewriters. 
The agreements on bottled beer and school milk affected only 
certain areas of the country. The KRegistrar has also been 
informed that parties to a number of other agreements included 
in directions from the Board of Trade are taking steps to abandon 
them or to remove all registrable provisions from them. 


INFORMATION FOR THE RESTRICTIVE PRACTICES COURT 

The Restrictive Practices Court has to decide whether the 
restrictions which have made an agreement registrable are 
contrary to the public interest or not, and it can do so only on 
the basis of the evidence before it. It is essential, and it is the 
Registrar's function to ensure, that this information should be 
as full as possible. The Registrar realises, however, that as more 
cases are referred to the court, it is not easy for anyone who may 
be able to give evidence which will assist the court td know 
precisely which agreements are at any time the subject of 
proceedings. He is accordingly arranging for a notice to be posted 
and kept up to date in the Public Rooms in his Offices in London 
and Edinburgh and at Chichester House in Belfast showing the 
registered agreements in respect of which Notices of Reference 
have been issued. The Registrar hopes that this will be of 
assistance to those who may be in a position to furnish information 
from their own experience of the effects of particular agreements 
which are going before the court ; and that anyone who has such 
information will communicate as soon as possible with the 
Solicitor to the Registrar, Chancery House, Chancery Lane, 
London, W.C.2 (Telephone: CHAncery 2858), or in Scotland at 
9 Wemyss Place, Edinburgh, 3 (Telephone: Edinburgh 34034). 


OFFICE OF THE REGISTRAR OF RESTRICTIVE 
TRADING AGREEMENTS, 
Chancery House, 
Chancery Lane, 
London, W.C.2. 
and P 
9 Wemyss Place, 
Edinburgh, 3. 


20th March, 1958 
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TAXATION OF COSTS OF PROCEEDINGS IN THE COURT 


OF PROTECTION 

From 15th April, 1958, when the Management of Patients’ 
Estates (Amendment) Rules, 1958 (S.I. 1958 No. 399), come into 
operation, the taxation of the costs of proceedings in the Court 
of Protection, hitherto conducted by the Master in Lunacy, will 
be conducted by the Taxing Masters of the Supreme Court. 
While the rules of the Supreme Court will apply to such taxations, 
the fees payable will continue to be those prescribed by the 
Management of Patients’ Estates Rules, 1934, as amended. 
All bills of costs for such taxations should continue to be lodged 
at the Court of Protection, Staffordshire House, Store Street, 
London, W.C.1. 





AMALGAMATION OF HAMPSTEAD AND HARROW REN 
TRIBUNALS 


With effect from Ist April the existing rent tribunal at 
Hampstead will be closed and the tribunal amalgamated with the 
Harrow Tribunal. The new tribunal will be known as the North 
West London Rent Tribunal and the chairman will be Mr. C. 
Middleton. The office of the new tribunal will be at 181 The 
Broadway, Cricklewood, N.W.2 ; telephone numbers : Gladstone 
0672 and 0673. 


Wills and Bequests 


Mr. Raymond Roberts, solicitor, of Harrogate, left £10,946 
(£10,278 net). 


OBITUARY 


Mr. J. S. ATKINSON 
Mr. John Shera Atkinson, solicitor, of Eastbourne, died on 
15th March. He was from 1917 official solicitor to the Friends 
Provident and Century Life Office and was admitted in 1902. 


Mr. Rk. BATH 
Mr. Robert Bath, solicitor, of Glastonbury, Somerset, died 
recently, aged 82. He was Mayor of Glastonbury in 1908, 1919, 
1930 and 1934. In his first term as Mayor he was the youngest 
man to be elected to that office and at 34 was the youngest 
mayor in the country. He was admitted in 1898. 


Mr. B. C. CARR 


Mr. Bernard Compton Carr, solicitor, of Southport, died 
recently. He was admitted in 1917. 


Mr. R. L. L. HEMINGWAY 


Mr. Richard Lancelot Lloyd Hemingway, solicitor, of Bewdley, 
Worcs, died on 13th March, aged 57. He was admitted in 1930. 


Mr. E. J. G. HIGHAM 


Mr. Edward John George Higham, retired solicitor, of Bristol, 
died recently, aged 76. He was admitted in 1907. 


SOCIETIES 


SOLICITORS’ BENEVOLENT ASSOCIATION 


At the monthly meeting of the board of directors held on 
5th March, 1958, Mr. Thomas Gerald Bennett, of London, was 
elected a director of the association. Nineteen solicitors were 
admitted as members of the association, bringing the total member- 
ship up to 8,156. Fifteen applications for relief were considered, 
and grants totalling £953 19s. 4d. were made, £15 of which was 
in respect of ‘‘ special’’ grants for holidays, clothing, etc. 

All solicitors on the Roll for England and Wales are eligible 
to apply for membership, and application forms and general 
information leaflets will be gladly supplied on request to the 
association’s offices, Clifford’s Inn, Fleet Street, London, E.C.4. 
The minimum annual subscription is £1 1s, 
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The Soricirors’ ARTICLED CLERKS’ SOCIETY announces the 
following activities :— 
Ist April: Scottish Reels. 
6.30 p.m. 
8th April: Theatre Party. Brian Burrett will be taking 
a party of S.A.C.S. to see ‘A Touch of the Sun” at the 
Saville Theatre. Tickets can be obtained by telephoning 
HOLborn 0874. 
15th April: Any Questions and Discussion. 
Society’s Hall at 6.30 p.m. 
22nd April: New Members’ Evening. At The Law Society’s 
Hall at 6.30 p.m. There will be refreshments available, after 
which the year’s president will speak and answer any questions 
on the society and its work. 
29th April: A.IJ.D. A debate with the Irish Law Students 
will be held at The Law Society’s Hall at 6.30 p.m. 
6th May: Theatre Party. A party from S.A.C.S. will be 
going to ‘‘ Where’s Charley ?”’ at the Palace Theatre. Tickets 
from Brian Burrett at HOLborn 0874. 


At The Law Society’s Hall at 


At The Law 


The eighty-second annual general meeting of the BRADFORD 
INCORPORATED LAW Society was held at the Midland Hotel, 
Bradford, on 12th March, when the following officers were 
elected : president, Mr. Geoffrey H. Hall; senior vice-president, 
Mr. R. W. Firth, M.A., LL.B. (Cantab.) ; junior vice-president, 
Mr. T. A. Last, LL.B.; joint hon. secretaries, Mr. Charles P. 
Pickles, LL.B., and Mr. R. W. T. Vint, M.A. (Oxon) ; four 
council members to serve for three years, Mr. Stanley Ackroyd, 
Mr. H. B. Connell, Mr. J. K. Read and Mr. B. W. T. Vint, M.A. 
(Oxon) ; hon. auditors, Mr. G. V. Mackrell and Mr. W. E. B. 
Holroyd, LL.B. 
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